ACTION. 


1. Against probate judge for issuing marriage license to minor.—in 
issuing a marriage license, a judge of probate acts ministerially, 
not judicially ; and if he issues a license to a minor, without 
the cousent of the parent or guardiap, as required by section 
1950 of the Code, the fact that he honestly believed that the 
infant was of lawful age, or that the infant made affidavit before 


him that such was the fact, is no defense to an action to recover 
the penalty prescribed by section 1953.—Cotten v. Rutledge.. 
2. Against trustee or bailee—Where money is deposited in the 
hands of a trustee or bailee, for the use and benefit of a minor, 
to be expended by him in defraying the charges of her clothing, 
schooling and other necessary expenses, under a contract which 
would authorize the minor, on attining majority, to maintain an 
action for money had and received, if a balance had been ascer- 
tained against him on settlement, or if he never entered on the 
discharge of the fiduciary duties devolved on him,—the fact that 
the trustee, in a former action brought against him by the minor, 
under appropriate issues, proved all the expenses incurred by 
him under the contract, and the plaintiff then recovered a judg- 
ment on verdict against him, which judgment is unreversed, 
restores the plaintiff’s right of action on the contract, as if the 
‘trustee had never entered on the discharge of his duties, or a 
balance had been ascertained against him on settlement.—Vin- 
cent v. Rogers 
3. By trustee against trust estate—The personal representative of 
a deceased administrator cannot maintain an action at law 
against a succeeding administrator de bonis non of the first 
intestate, to recover reimbursement for moneys paid out to an 
attorney-at-law on account of professional services rendered in 
and about the business of the administration, or to charge the 
estate with the payment of such services.—Cooper’s Adm’rs v. 
Tillman’s Adm’rs 
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ACTION-—-continvep. 

4. Against married woman.—An action at law does not lie against 
a married woman, jointly with her husband, on an open account 
contracted during coverture.—Childress and Wife v. Mann 
RS eRe Ce Kien Kee VFh weed eeUh eras rey hbiew sd Lonbuane'e ie 

5. Against husband by wife’s administrator —An action for money 
had and received lies against the husband, in favor of the per- 
sonal representative of his deceased wife, to recover money 
paid over to him by the executors of the wife’s father under a 
legacy to her, to which his marital rights never attached. 
Ee WOM, oe pis onbei sascsevecpaonnececes 

6. By administrator of deceased heir-at-law to recover proceeds of un- 
authorized sale of lands.—If an executor makes an unauthorized 
sale of lands, as to which his testator died intestate, the admin- 
istrator of one of the deceased heirs has no interest in the pro- 
ceeds of sale, and cannot maintain an action for ary portion 


7. On lost or destroyed bank-note—An action at law does not lie 
against a bank, to recover the value of a lost note or bill, which, 
passing from hand to hand by delivery merely, might -be pre- 
sented to the bank by the finder for payment; but, when a 
bank-note has. ben destroyed, thus rendesing it impessible that 
the bank can. be made to pay it a second time, the owner at the 


time of the loss may maintain an action. against the bank for its. 


value, and is not compelled to go into chancery.—Bank of Mo- 
NN 6 65h a aa iien xo ane vibe hed be Kan we aes © 
8.. Section 2151 of the Code, respecting actions on lost bills and notes, 
construed.—Section 2151 of the Code, which provides a remedy 
on certain instruments lost or destroyed, being a substantial re- 
enactment of the act of 1828 on the same subject, and, there- 
fore, to be regarded as a legislative adoption of the judicial 
construction which the former statute had received, does not 
abrogate any common-law remedy for the recovery of bank- 
notes lost or destroyed; nor does the proviso to that section, 
declaring that it “must not be so construed as to authorize a 
suit for the recovery of a note or bill issued by any incorpo- 
rated bank to pass as money, and alleged to be lost or destroy- 
ed,” amount to an inhibition of an action at law on such lost 
i nb buh ined oa hKe eke hed Keno nap nea ens Rer seen 
9. When action lies on judgment.—-In this State, an action lies on a 
judgment after the expiration of one year from its rendition, 
although an execution may also be sued out upon it.—Elliott v. 
SE SE OP os ka be hredbendansecednivas ings esiaes 
10. Right of subrogation not enforced by action at law.—lIf a surety 
or endorser pays off a judgment recovered against him, after 
the return of “no property found” on a judgment previously 
recovered against his principal, the right of subrogation thereby 
accruing to him cannot be enforced in an action. at law.—Smith 
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ACTION ON THE CASE. 


See BaILMENTs, 
CoRPORATIONS. 


ADULTERY. 
See Divorce. 


ADVERSE POSSESSION. 


1. Between coterminous proprietors.—If two coterminous proprietors 
of land agree upon a dividing line, jointly construct a dividing 
fence ia accordance with that agreement, and occupy up to that 
fence, their possession is adverse to each other, and, if contin- 
ued for the length of time prescribed by the statute of limita- 
tions, ripens irfto a perfect title.—Brown v. Cockerell......... 

2. Same—Where a dividing fence is run beyond the true line, 
whether from inadvertence, ignorance, or convenience on the 
part of the owner, and with no intention to claim up to it as the 
dividing line, his possession is not adverse to the adjoining 
proprietor ; nor can it, when accompanied by acts of ownership, 
and continued for the length of time prescribed by the statute 
of limitations, perfect a title as against such adjoining proprie- 
OT oni cece Pon SHES CHEN 600.6% vee bee eat ecredstnaceee es peses 

3. How affected by subsequent agreement.—If a perfect title to the 
land in dispute has vested in one of the parties, by virtue of his 
adverse possession for the length of time prescribed by the stat- 
ute, his title cannot be divested by a subsequent paro] agreement 
with the adjoining proprietor to have the boundary line between 
them surveyed ; but such agreement is a matter for the consid- 
eration of the jury, in determining the question of adverse pos- 
NPN bo Sic ae che pbk ade vne pine 6s1e Wages cenckeancns 

4. Notoriety of possession.—Notoriety is an important constituent 
of an adverse possession, as a fact from which notice or knowl- 
edge may be presumed: but, where actual notice or knowledge 
is brought home to the party to be affected thereby, it is not 
necessary that the possession should be notorious,.......... 

5. Presumption from lapse of time.—In an action brought by an ad- 
ministrator de bonis non, against one claiming under a purchase 
at a public sale by the administrator in chief, the regularity of 
the sale, and of the order under which it was made, may be 
presumed from the lapse of twenty years, accompanied with 
proof of adyerse possession under the sale for that length of 
time, and of the fact that the records of the court were loosely 
kept about the time when the order of sale was made.-- Wyatt's 
PE WO ae WERRINS HACK ose tKst rss saneseens eageeeoks 


AGENCY. 

1. Execution of note by agent—A promissory note, signed by the 
defendant in his own name, with the addition of the words, 
“secretary Auburn Masonic Female College,” prima facie im- 
poses a personal obligation on him.—Drake v.Flewellen...... 


38 


38 


38 


38 
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2. Respective liabilities of principal and agent on note executed by 
agent.—When an agent is sued ona promissory note which, 
prima facie, imposes a personal obligation on him, and seeks to 
defend himself on the ground that the note was in fact the con- 
tract of his principal, he must make his defense under a sworn 
plea; and, if the principal is a private corporation, must show 
that it had authority to bind itself 

3. Liability of owner of steamboat on acceptance of bill by captain. 
If the owner of a steamboat, on whom a bill is drawn by the 
clerk, addressed to “the owner of steamboat M.,” authorizes 
the captain to accept for him, by writing his own name, with 
the addition of the word “captain,” across the fage of the bill ; 
and the acceptance is made by the captain in that name and 
form,—such acceptance is binding on the owner.—May v. Hew- 
itt, Norton & Co 

4. Attorney's authority to make admissions—An agreement or admis- 
sion of counsel, as to the conduct of a trial in court, has the 
same binding efficacy as if made by the party himself—Rosen- 
baum v. The State 

5. Competency of agent as witness for principal.—In an action ona 
note given for the hire of a slave, by an assignee against the 
maker; the defense being that the owner agreed to sell the 
slave to the defendant at the expiration of the term, for a stipu- 
lated sum including the hire, but afterwards failed and refused 
to comply with said agreement; an agent, whom the defendant 
employed to procure the slave for him, and who took a bill of 
sale in his own name, is a ‘competent witness for the plaintiff, 
although an action of detinue is pending against him, at the 
suit of the defendant, for the recovery of the slave.—Nesbitt v. 
PE NN iv ccus sas exsecscesvestees hak ihok nee oe 





ALIMONY. 
See Divorce. 


AMENDMENT. 

1. Of bill in chancery—Where the original bill was filed by the 
husband, as sole legatee of his deceased wife, to recover her 
distributive share of her father’s estate; and the amended bill 
set up a marriage contract between him and his wife, which se- 
cured to him a life estate in her personal property, with a 
remainder to her separate use,—held, that the amendment did 
not make a new case, since each of the titles asserted vested in 
the complainant the entire interest in the property sought to 
be recovered.—Blackwell v. Blackwell 

2. Of judgment nunc pro tunc.—An entry “on the minutes kept 
by the presiding judge,” in these words, “Service proved,and 
judgment,” is sufficient to authorize an amendment of the judg- 
meut at the next term, nunc protunc, so as to show that proof 
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AMENDMENT—continvuep. 
of the service of the writ was made to the court.—West v. 
Galloway’s Adm’r 

3. Same.—When a judgment is amended nunc pro tune, after an 
appeal has been sued out, by the addition of another party de- 
fendant, the amendment will be considered as relating back to 
the date of the original judgment, for the purpose of bringing 
up the entire case with the new party, but not for the purpose 
of defeating the appeal on account of the want of proper par- 
ties, or a misdescription of the judgment in the appeal bond. 
Farmer v. Wilson 

4. Of account-current.—The allowance of an amendment of the 
account-current filed by an administrator is not a matter which 
will work a reversal of the decree on error, when the record 
does not show that the distributees were thereby surprised, or 
that they desired a continuance.—Parker’s Heirs v. Parker’s 


APPEALS. 
See Error AND APPEAL. 


ARBITRATION AND AWARD. 

1. Construction of statutes respecting arbitrations.—Statutory provis- 
ions in relation to arbitration should be liberally construed by 
the courts.—Tuskaloosa Bridge Co. v. Jemison 

2. Difference between arbitration under statute and at common law. 
Where a reference and award, though defective in some of the 
directory provisions of the statute, contain a substantial com- 
pliance with all its requisitions, (Code, 23 2709-24,) they will be 
upheld as made under the statute 

3. Requisites of submission—lIn a statutory reference of matters 
not existing in the form of a pending suit, it is not necessary 
that the matters in dispute should be stated with that degree of 
fullness and particularity which are requisite in pleading : the 
submission in this case is neither too concise nor too general, 
and sufficiently shows the character in which the parties are 


4, Requisites of award.—To sustain an award under the statute, it 
is sufficient that the arbitrators took the oath prescribed, gave 
the required notice, or had the parties personally present before 
them, and decided the matters submitted to them 

5. Requisites and sufficiency of submission—A written agreement, 
“between R. J., acting individually, and S. K., and between the 
Columbus Bridge Co., represented by R. J. as its president, and 
8. K.,” signed by both parties,and submitting to the determina- 
tion of certain named arbitrators “the difficulties existing be- 
tween the above mentioned parties in relation to the said 
Columbus bridge,” is a substantial compliance with the requisi- 
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ARBITRATION AND AWARD—continvep. 
tions of the statute (Code, 23 2709-21) relative to submissions 
to arbitration —King v. Jemison.............ccee eee cece 
6. Requisites and sufficiency of award.—Under a written submission 
to arbitration, “between R. J., acting individually, and 8S. K., 
and between the Columbus Bridge Company, represented by R. 
J.as its president, and S. K.,” of “the difficulties existing be- 
tween the above mentioned parties in relation to the said Co- 
lumbus bridge,”—an award, duly signed by the arbitrators; 
determining “that the said J. and K. are equal owners of all 
the stock in said bridge-company;” settling “the profit and 
loss of said stock upon the basis of their equal interest and 
ownership ;” and finally, after reciting that the arbitrators, “after 
a careful investigation of the accounts, papers and evidence 
submitted, have made up an accurate account between the said 
said 8. K. and R. J., in the matter of their joint interest in the. 
stock of the bridge-company,” deciding that said K. is indebted 
to J. in a specified amount, and directing payment to be made, 
shows a determination of the matters submitted, and is sufficient, 
7. Admissibility of parol evidence to affect award.—On motion to have 
an award entered up as the judgment of the circuit court, the 
oral testimony of one of the arbitrators, contradicting one of 
the facts recited in the award as having been ascertained by the 
arbitrators, is inadmissible; the award not being assailed for 
Sn DUPCIRNEY, OF COTTER. snk ck ci cece cc eee es 
8. Execution on award.—lIf an award, made in substantial compli- 
ance with the requisitions of the statute, is not performed 
within ten days after notice of its rendition and delivery of a 
copy thereof, the papers may be filed in the office of the circuit 
court, and an execution immediately issued on the award...... 
9. Notice of award.—When the time for the rendition of an award 
is enlarged at the request of one of the parties, who is person- 
ally présent, in order that he may have an opportunity to pro- 
duce a paper; and the award is not rendered until after the 
expiration of the enlarged time,—the party is not entitled to 
notice of its rendition, unless it was expressly stipulated that 
he should have such notice.—Scruggs v. Bibb............... 


ASSUMPSIT. 
See AcrIon. 


ATTACHMENT. 

1. Motion to quash attachment by stranger to record—An original 
attachment, regular on its face, and supported by a regular affi- 
davit, cannot be quashed, on the motion of a stranger to the re- 
cord, “who is shown to have an interest in the question and 
motion,” for matter dehors the record, which is properly triable 
by a jury.—Cockrell v. McGraw...........ccceseceeceeeeees 

2. Affidavit for garnishment—When a garnishment is sued out un- 




















499 


499 


499 


481 














INDEX. 739 





ATTACHMENT—conrtinvep. 
der section 2472 of the Code, if the affidavit corresponds with 
the requirements of that prescribed by section 2471, it is suffi- 
cient.—Smoot v. Hart............. minmneme dha eveem nee 
3. Garnishment lies against marshal of municipal corporation —A 
judgment creditor of a municipal corporation, having obtained 
a retin of “no property” on an execution, may (Code, 3 2472,) 
by process of garnishment against the marshal, reach and sub- 
ject the funds of the corporation in his hands, arising from 
SRI, BG iia noo nkdedswscnwresckewespionae ee 
4. What defenses garnishee may make.—An agreement between the 
attaching creditor and the garnishee, by which the former un- 
dertook, for valuable consideration, to pay the debt due from 
the garnishee to the defendant in attachment, is not available 
to the garnishee asa defense in the garnishment suit.—Mat- 
AAG, FI io sh 5 ctv n cent ceeansness teveneuengh 
5. When garnishee may enjoin proceedings.—A garnishee may come 
into equity, to enjoin proceedings by a non-resident plaintiff, 
on proof of an agreement between him and the plaintiff, found- 
ed on valuable consideration, by which the latter undertook to 
pay the debt due from the garnishee to the defendant......... 
6. What demands may be subjected by garnishment.—Where a gar- 
nishee answers, “that he is indebted to the said defendant or 
his wife, by promissory note in the sum of $175, due January 
1, 1856, which note was given by him to the said defendant’s 
wife, the trade for which it was given having been made and 
agreed upon by both the defendant and his wife,”—the legal 
presumption is, that the note was given for property belonging 
to the wife's separate estate ; and the plaintiff is not entitled to 
judgment against the garnishee on the answer.—Saunders’ 
Tide iwigiisin wakes ine eee kde 
- Notice to claimant of attached debt—Where the garnishee’s an- 
swer shows, prima facie, that the debt which he owes belongs 
to the separate estate of the defendant’s wife, and not to the 
defendant himself, the statute (Code, 3 2549) does not authorize 
a notice to the wife, te contest with the attaching plaintiff her 
right to the debt; and if a notice is issued to her, it may be 
treated by her and the court as a nullity...........  eseeeeee 
8. Waiver by garnishee of judgment discharging him.—If an issue is 
made up between a garnishee and the attaching creditor, con- 
testing the garnishee’s answer, after the rendition of a judg- 
ment discharging him on his answer, and such issue is tried 
without objection on his part, he must be considered as having 
waived the judgment discharging him, and cannot invoke it in 
the appellate court as precluding the plaintiff from assigning 
errors upon the rulings of the court on the trial of the issue. 
ES. Ts i550 0: inyn sos snned seeanen MH cteapead 
9. Garnishee's answer not evidence for himn.—When the answer of a 
garnishee .is contested by the attaching creditor, although the 
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ATTACHMENT —continveD. 
onus is on the plaintiff, the answer itself is not evidence for the 
II oo ks vic ni ncsiccscveccecssscdes.crececdesbecsetioncs 

10. Damages in action on attachment bond. —In: an action on an attach- 
ment bond, if the attachment was only wrongfully sued out, the 
plaintiff is entitled to recover the damage actually sustained, 
which does not include the injury to his wounded feelings ;*but 
if sued out wrongfully and vexatiously, he is entitled also to 

recover vindictive damages.—Floyd v. Hamilton............. 235 
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ATTORNEY-AT-LAW. 
See AcEncy, 4. 







BAIL. 
1. Validity of recognizance.—A recognizance, taken by a justice of 
the peace, from a party who is brought before him on a crimi- 
nal charge, conditioned for the party’s appearance, on a day 
certain, before the said justice, “or some other justice of the 
peace,” is void for uncertainty, when no place is specified for 
the party’s appearance.—The State v. Allen,............+.-.. 422 
2. When recognizance forns no part of record—A recognizance, 
copied into the transcript by the clerk, but not made part of the 
record by exceptions or appropriate reference, cannot be looked 
to as part of the record of the proceedings against bail on 
their forfeited undertaking.—Cantaline v. The State........... 439 
3. Sufficiency of judgment in describing and identifying case-—A 
judgment nzsi in the form prescribed by the Code, (%3691,) to 
which is prefixed the name of the case, with a description of 
the offense charged, and which recites that the recognizance 
was conditioned for the principal defendant’s appearance “to 
answer in this case,” sufficiently describes and identifies the 
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4, Presumption in favor of judgment—Where the judgment final, 
in scire facias against bail, recites the issue and return of an alias 
scire facias, but the alias itself is not set out in the transcript, 
the appellate court will presume that the recitals are true, and 
PTT TTT ITE TLE TE TTP 439 

5. Issue and return of alias scire facias—Where the judgment final 
recites the issue of an alias scire facias, returnable to the term at 
which said judgment was rendered, which was the term next 
after that at which the original scire faczas was returned, and its 
return not found, this is sufficient to support the judgment fi- 
nal, although the alias writ is not set out in the record, and the 

date of its issue is left blank in the judgment................. 




















BAILMENTS. 
1. Liability of steamboat-men for loss of cash-letter —Held, on the au- 
thority of Hosea v. McCrory, 12 Ala. 349, that the owners of a 
steamboat are responsible, as common carriers, for the loss ofa 
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BAILMENTS—continvep. 
cash letter delivered to the clerk, if the evidence satisfies the 
jury that it is the general custom of steamboats to carry such 
letters, although they are delivered to the clerk, and are carried 
without charge or reward.—Garey v. Meagher & Co 

2. Liability of steamboat-men, as common carriers, in matter of tran- 
shipment of freight—If goods are properly transhipped from 
one boat to another, under circumstances which justify such 
transhipment, it is not the duty of the first boat to take them 
on board again after the immediate risk or danger is past; nor 
are the owners of that boat liable for the subsequent loss of 
the goods on the other boat, although they could have received 
them on their own boat after the danger which caused the tran- 
shipment had passed.—Cox, Brainard & Co. v. Foscue, 


BANKS. 

1. Construction of act of 1852 extending charter of Bank of Mobile. 
The first proviso to the act of February 9, 1852, (Session Acts 
1851-2, p. 104,) “to extend the charter of the Bank of Mobile,” 
which limits the rate of interest to be charged by the bank on 
its loans and discounts to six per cent., does not apply to loans 
and discounts made before the commencement of the extended 
charter-—Pearce v. Bank of Mobile, 

2. When action lies on lost or destroyed bank-note-—An action at law 
does not lie against a bank, to recover the value ofa lost note or 
bill, which, passing from hand to hand by delivery merely, 
might be presented to the bank by the finder for payment; but, 
when a bank-note has been destroyed, thus rendering it impos- 
sible that the bank can be made to pay it a second time, the 
owner at the time of the loss may maintain an action against the 
bank for its value, and is not compelled to go into chancery. 
Bank of Mobile v. Meagher & Co 

3. Sufficiency of complaint in description of bank-notes.—It is not ne- 
cessary, in the description of the lost notes on which the suit 
is founded, to aver their dates, or the time when they were pay- 
able: the courts will take judicial notice of the fact, that they 
were payable on demand 

. Identification and proof of contents of lost bank-notes.—1n an ac- 
tion to recover the value of bank-notes lost or destroyed, it is 
incumbent on the plaintiff to first prove the existence and loss 
of the notes, and then to adduce proof of their contents ; and 
proof of their aggregate amount and issue by the bank, with- 
out other evidence of their identity and contents, is not suffi- 
cient to authorize a recovery 


BILL OF EXCEPTIONS. 

1. In probate cases—An appeal from a decree of the probate court, 
rendered on the final settlement of an administrator’s accounts, 
is required to be tried on the bill of exceptions, (Code, 31891 ;) 
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BILL OF EXCEPTIONS—continvep. 
consequently, the appellate court will not look to other parts of 
the record, for supposed errors not disclosed by the bill of ex- 
ceptions.—Bartee and Wife v. James,.............e00eeee0e 

2. Construction—In a probate case, tried before the court without 
the intervention of a jury,a recital in the bill of exceptions, 
that the appellants “ objected to the 5th volume of Porter’s 
Reports,’ which was “ offered and read in evidence” by the 
appellee, “being read for the purpose of proving any fact or 
facts; but the court overruled their objectiun, and they except- 
ed,’—-is not sufficient to show that the volume was read in evi- 
dence for the purpose of proving any fact or facts........... : 

3. When exception to charge of court must be reserved.—An excep- 
tion to acharge given by the court to the jury, must be taken 
before the jury leave the bar, and comes too late after that time. 
City Council of Montgomery v. Gilmer & Taylor,............. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Execution of note by agent—A promissory note, signed by the 
defendant in his own name, with the addition of the words, 
“secretary Auburn Masonic Female College,” prima facie im- 
poses a personal obligation on him.—Drake v. Flewellen & Co.. 

2. Liability of owner of steamboat on acceptance of bill by captain. 
If the owner of a steamboat, on whom a bill is drawn by the 
clerk, addressed to “the owner of steamboat M ,” authorizes 
the captain to accept for him, by writing his own name, with 
the addition of the word “captain,” across the face of the bill; 
and the acceptance is made by the captain in that name and 
form.—such acceptance is binding on the owner.—May v. Hew- 
ARUP MIININ REO cape icls Sic kode SS OSE BSS Eka CU ete hes cee oe 

3. Admissrbility of parol evidence to explain acceptance of bill—In an 
action against the owner of a steamboat, seeking to charge him 
as the acceptor ofa bill of exchange, which was drawn by the 
clerk on the owner, and accepted by the captain, if it is doubt- 
ful from the face of the bill whether the acceptance imports a 
personal liability on the captain, parol evidence is admissible 
to show that such acceptance was intended to bind the owner, 
and that he authorized it to be made in that name and form.... 

4. Damages against payee and acceptor—In an action against the 
payee and endorser of an inland bill of exchange, duly protest- 
ed for non-payment, the mere fact that the biil was addressed to, 
and accepted by the defendant, does not relieve him from the 
payment of damages.—McKenzie v. Clanton,............... ee 

5. Liability as partner on note executed in partnership name.—In an 
action against several persons as partners, on a promissory 
note executed by the partnership, if one of the defendants 
pleads non est factum, it is incumbent on the plaintiff to prove 
that such defendant himself executed the note, or that he was a 
member of the firm when it was executed, or that he had been 
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a member of the firm, and that the plaintiff, having had pre- 
vious dealings with it, had not been notified of his withdrawal 
at the time when the note was given.—Rabby & Co. v. U’Grady, 255 
6. Conditional note.—A condition incorporated ina note, to the 
effect that it may be discharged by the delivery of specific arti- 
cles within a given time, is for the benefit of the maker ; and if 
he fails to avail himself of it within the prescribed time, the 
note becomes absolute, and may be declared on, after maturity, 
according to its legal effecc.—Nesbitt v. Pearson’s Adm’rs,.... 668 
7. Discharge of note by contemporaneous oral agreement.—An execu- 
tory oral agreement, made contemporaneously with the execu- 
tion of a promissory note, is not available as a defense to an 
action on the note, without proof of its performance ; and this, 
notwithstanding its performance is proved to be impossible. 
eT PPT TET TET TCL CPL ee 29 





BONDS. 


1. Difference between common-law and statutory bonds.—When a bond 
is valid only as a common-law obligation, and is not governed 
by the statutory provisions respecting remedies on official 
bonds, a suit can only be maintained upon it in*the name of the 
obligee, and there can be but one recovery upon it; while, un- 
der the provisions of the Code, (7 2154, 131,) any person ag- 
grieved may sue in his own name for the breach of an official 
bond, and such bond is not discharged by a single recovery ; 
but bonds under which public officers have acted, and which 
are within the provisions of sections 132, though not strictly 
official bonds, are subject to the same remedies as official bonds. 
iit Sree z iN ocds saeceaeseaaee 674 
2. Informal bonds of public officers—Section 132 of the Code, re- 
specting informal bonds under which public officers have acted, 
applies not only to bonds which are “not in the penalty, paya- 
ble and conditioned as prescribed by law,” but also to bonds 
which are in the penalty, payable and conditioned as prescribed 
by law, but which were not executed, approved and filed with- 
Ge, at Cie POCRNFTNOE DP BBWS iis os ic cc ee ieee esac tcdees 674 
3. Delivery and acceptance of bond.—If the bond ofa public officer 
is executed and delivered to the approving officer after the ex- 
piration of the time prescribed by law, although he may then 
have no authority to approve or accept it as a statutory bond, 
it will be upheld as valid, for the benefit of third persons who 
may be interested in the discharge of the official acts per- 
PNT I Man 0.4 beans orl ew ole wale daw awhaeintee es 674 
4. Forfeiture of public office—The failure of a public officer to give 
bond within the time prescribed by law, (Cude, 3125,) only ren- 
ders him liable to a proceeding for the forfeiture of the office, 
but does not, per se, operate his instantaneous removal from it. 674 
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I. JURISDICTION. 


1. When creditor’s bill lies—A creditor, having an unproductive 
judgment against the administrator de bonis non of his deceased 
debtor, cannot come into equity, to reach assets of the debtor’s 
estate in the hands of the personal representative of the deceas- 
ed administrator in chief, against whom a decree has been pre- 
viously rendered by the orphans’ court in favor of the debtor’s 
distributees, which decree has been paid.—Thomas v. Sterns,.. 137 

2. When wife may come into equity—-A married woman, having a 
separate estate created by law, may come into equity to have 
her husband removed from the trusteeship of her estate, and to 
recover property which he has disposed of without authority. 
EY ee ee eee es eer ree ye eee el 154 

3. When widow may come into equity against husband’s administra- 
tor.—A widow cannot maintain a bill in equity against the ad- 
ministrator of her deceased husband, to recover money collect; 
ed by the administrator on a note given for the purchase-money 
of the wife’s land, when it appears that the entire interest in 
the note, except the aanual interest which had accrued up to 

the death of her husband, belonged to the wife’s separate estate 
under the Code : her remedy at law, in such case, is clear, ade- 
quate, complete, and exclusive.—Sessions’ Adm’r. v. Sessions, . 552 

4, When garnishee may come into equity—A garnishee may come 
into equity, to enjoin proceedings against him by a non-resident 
plaintiff, on proof of an agreement between him and the plain- 
tiff, founded on valuable consideration, by which the latter un- 
dertook to pay the debt due from the garnishee to the defend- 
ant——-Matthows: V. Robineon)... co... ccc ccs tse wocccnvoees 320 

5. When stockholder in private corporation may come into equity. 
Where an incorporated company enters into a written contract 
with one of its stockholders, appointing him its general agent 
and superintendent, and agreeing, in the event of his removal 
from that office, “to pay him the value of his interest as stock- 
holder in said company, to be ascertained by a reference to two 
arbitrators, one to be selected by eavh party, with authority to 
them to select an umpire,”—-such stockholder canuot come into 
equity, for the ascertainment and recovery of the value of his 
interest, without averring a full compliance on his part with 
all the stipulations of the agreement, or a sufficient excuse — 
for his failure to comply ; and the fact “ that the company failed 
in his opinion, to appointa suitable person as arbitrator,” 

is not sufficient to excuse his refusal to submit to the arbitra- 

tion —Watkins v. Tuska. & N. P. Man.Co............... eee 518 

| 6. Equitable relief against accident—The death of a sheriff, after 

he had received the purchase-money of land sold at execution 

sale, and had made due return of the execution, but before he 
had executed a deed to the purchaser, is an accident against 

{ which a court of equity will relieve, at the instance of the pur- 
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chaser or a sub-purchaser, by decreeing a divestiture of the title 
out of the defendant in execution.—Stewart v. Stokes, 
9. Laches explained.—In such case, relief will not be refused on 
account of the laches of the purchaser or sub-purchaser, when 
it appears that the defendant in execution knew and acquiesced 
in the claim and exercise of ownership by the purchaser, 
until after the latter, having sold the land to another, had re- 
moved with all his property beyond the limits of the State..... 494 
8. Equitable relief against mistake—A purchaser, who, through 
mistake, has received from his vendor a blank piece of paper 
instead of a deed, cannot obtain relief in equity against the mis- 
take, without showing that, on the discovery of the mistake, he 
applied to his vendor for a correction of it, or averring a suffi- 
cient excuse for his failure to do so.—Black v. Stone & Lo.,... 327 
. Equitable relief against mistake or fraud in obtaining conveyance. 

If a purchaser of an undivided half interest in a tract of land, 

by mistake or fraud, and without the knowledge or consent of 

his vendor, obtains a conveyance of the absolute property, a 
court of equity will direct a re-coaveyance to the vendor of an 
undivided half interest—Armour v. Lose,..........00-e0e008 SLT 

10. Settlement and distribution of decedent’s estate—The chan- 
cery and probate courts having concurrent jurisdiction over 
the settlement of decedents’ estates, the former court will 
not, in the absence of special equities, take jurisdiction of a 
final settlement which has already been commenced in the pro- 
bate court.—Mocore v. Lesueur and Wife,...... ‘cine, 

11. Clerical misprision in partial settlement no ground of equitable re- 
lief —A simple error of calculation in the statement of an ac- 
count, on a partial settlement had under the act of 1843, (Clay’s 
Digest, 229, 342.) is amendable in the probate court, nunc pro 
tunc, and constitutes no ground for a resort to equity......... 

12. Equitable relief against probate decree-—An administrator cannot 
come into equity, to obtain relief against a decree of the 
orphans’ or probate court, on a ground which was available to 

- him as a defense in that court, without showing a sufficient ex- 
cuse for his failure to make his defense there pe smwisianinn 

13. Sane.—After the final settlement of a decedent’s estate before 
the probate court the widow cannot come into equity, to ob- 
tain an allowance for her support, under a provision in the 
decedent’s will directing that she “ be allowed a sufficient sup- 
port to last her twelve nfonths” from his decease, without 
showing a sufficient legal excuse for her failure to prosecute her 
claim before the probate court.—Arnett’s Executor v. Arnett, 

14. Application of mazim, that he who secks equity must do equity. 
On bill filed by the maker against the assignee of a note, for the 
purpose of establishing an equitable set-off against the payee, 
if the complainant shows a case which, in the absence of all 
indemnity, would be sufficient to entitle him to relief, his mero 
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CHANCERY—continvep, 
failure to disclose in his bill that he had received partial indem- 
nity cannot deprive him of all claim to relief; especially where 
it appears that the appellate court, on a former appeal from the 
decree of the chancellor, who dismissed the bill on final hear- 
ing on pleadings and proof, decided that the complainant was 
entitled to relief; and this, notwithstanding the point was not 
then noticed by either the court or the counsel.—Malone v. 
NS ark S260. k oh nh) SGN ob Vek Lieesa ys daw eye wideeens 191 
15. Equitable conversion.—It is a settled principle of equity juris- 
prudence, that land, directed by will to be sold and converted 
into money, is to be considered and treated as money; and a 
direction for the postponement of the sale, until the happening 
of a future event, does not prevent the operation of the prin- 
ee PN ics cavewk boa dectde dcae wes mowers esos 196 
16. Re-conversion.—In such case, however, the parties interested 
may, at their election, re-convert the property into land; but 
such re-conversion can only be made by all the parties inter- 














17. Election —tThe distributees of a deceased legatee cannot make 
such election, without showing that the absence of debts ren- 
ders administration on the estate of the legatee unnecessary ; 
nor can amarried woman, not owning a separate estate by 
statute, make such election for herself, although she is living 
separate and apart from her husband................eeeeeees 196 

18. Jurisdiction of equity where legal remedy is adequate and perfect. 
The assignee of a patent-right, to whom a blank piece of paper 
instead of a deed of assignment was delivered by mistake, and 
who has sustained injury in consequence of his inability to 
obtain legal redress for infringements of the patent, has a com- 
plete remedy at law against his vendor, and, therefore, cannot 
come into equity, without alleging insolvency or some other 
ground of equitable interposition —Black v. Stone & Co....... 32 

19. Equitable lien—If an administrator grants indulgence to one 
of the distributees, on a note given for the purchase-money of 
slaves bought at a sale of the property of the estate, until the 
statute of limitations has barred a recovery on the note, this 
gives him no right to come into equity, to establish a lien on 
the slaves for the unpaid purchase-money.—Moore v. Lesueur 
i RA TE ere Pee Sune eg ee ee ,. 237 

20. Equitable mortgage.—A contract, under seal, between a work- 
man and one of the part owners of a steamboat, by which the’ 
former agreed to make and put up an engine on the boat, and 
the latter agreed to pay him a stipulated sum in cash, and to 
give three notes or acceptances for another sum, payable four, 
six and eight months after date; and by which it was stipu- 
lated, that, for the better security of the payment of the said 
notes, the workman should retain a special lien on said boat 
and engine until the notes were paid,—creates an equitable 
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mortgage in favor of the workman, which is not dependent for 
validity on his retention of the possession of the boat.—Donald 
eT asad eats oensiecaawens ptkien ceo Re ee eae 


21. Endorsement on enrollment of steamboat construed to create lien. 


An endorsement on the enrollment of a steamboat by the 
inspector of customs, made by the directions of the owner, 
declaring that “S. & H. hold a lien on said boat to secure the 
payment of six drafts,” (given for work done on the boat,) “and 
this endorsement to be continued on all enrollments issued for 
the boat, until all the above drafts are fully paid, and S.& H. fully 
satisfied ;’ by which memorandum, it was averred, the owner 
“acknowledged, admitted, declared and gave alien” for the 
entire indebtedness secured by the drafts, part of which was 
already secured by a special lien on the boat created by prior 
contract,—is the declaration of a valid trust, which a court of 
equity will sustain and enforce. (Waker, J., dissenting, held, 
that the endorsement was not designed to evidence the decla- 
ration of any new trust, but was simply intended to give notice 
of a pre-existing statutory lien.)..............cccccesceccces 


22. Writing held insufficient to create contract lien.—A written instru- 


ment, signed by the master and principal owner of a steamboat, 
aud filed with the boat papers in the office of the inspector and 
collector of customs; acknowledging an indebtedness on 
account of certain drafts which were given for work and mate- 
rials for the boat, and adding, “ the mortgage or lien to continue 
on the boat papers, as security for these drafts, until finally 
paid and released,”—does not create or evidence a contract 
lien on the boat, but is merely intended to give notice of the 
existence of a statutory lien.................. pop cmarw ements 


23. When resulting trust will be established in equity—Where the 


surviving brothers and sisters of a decedent agree, that the 
money arising from the sale of his lands may be appropriated 
to the use and support of their father and mother, during the 
rest of their lives; and one of them, having the money in his 
possession, invests it in the purchase of a slave, taking the title 
in his own name, a resulting trust arises, at the election of the 
other brothers and sisters, in their favor ; but when they file a 
bill to establish and enforce such trust, they must allege that 
the slave was purchased and paid for with the trust funds. 
eee ee Pere ene oe es or 


24. Equitable relief in aid of illegul contract—Equity will not lend 


its aid to enforce rights arising out of an illegal contract, either 
by establishing an implied trust, or by decreeing the restitu- 
tion of money paid out in execution of such contract.—Cothran 





534 


534 


Pe ii sid kcndssndeevenkesen ens eccbawsesenss 65 
25. Void contract not enforced.—Equity will not enforce the specific 

performance of a contract which is contrary to public policy 

and void.—Evans v. Kittrell,...............4. PN 
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26. Fraudulent deed not reformed.—A court of equity will not, at 
the instance of the grantor, declare a deed, absolute on its face, 
to be a mortgage or trust, when the evidence shows that the 
transaction was intended by the parties to delay, hinder or 
defrand the grantor’s creditors.—May v. May’s A:lm’r..,...... 

27. Voluntary agreement net specifically executed.—A court of equity 
will not, as in avor of a mere volunteer, even though he be the 
child of the promisor, compe: the specific performance of a 
voluntary executory contract.—Morris v. Lewis’ Executor,... 

28. Wa-ver of right of resc.ssion or specific performance.—A court of 
equity will neither rescind nor specifically execute a contract 
for the sale of lands, atthe suit of the purchaser, when it 
appears that, alter discovering his vendor’s want of title toa 
part of the tract, he accepted a conveyance of the residue, and 
afterwards re-conveyed a portion of them to his vendor.—lHlar- 
Pemneet W. TPOPRMME,. oo on scscicescee er ee ee er ey i 

29. Compensation in equity—-When a purchaser files a bill in 
equity for the rescission or specific performance of a contract, 
and fails to establish either brauch of his case, his bill cannot 
be retained, in the absence of some other special equity, for the 
purpose of decreeing to him compensation on account of a 
deficiency in the quantity of land conveyed to him. ......... 

30. Purchaser at judicial sale not entitled to rescission of contract on 
account of ignorance or mistake of law—A purchaser of land at a 
public sale by an administrator, under an order of the orphans’ 
or probate court, cannot obtain relief against it in equity, on 
the ground that the sale was void for want of jurisdiction in 
the court by which the order of sale was granted, when it 
appears that there was no warranty, vo fraud, and no mistake 

or ignorance as to any material fact—Burns v. Hamilton’s 

EE hee a Viks hb v a Sad bee CAAA de MV oe 98 6e EOS He We 


equacy of consideration, in the absence of other circumstances, 
is not sufficient to induce a court of equity to rescind a contract, 
unless the inadequacy is so great as to shock the conscience 
and amount to conclusive evidence of fraud.—Saltonstall and 
Wife v. Gordon,.......... ; RES Wl ney hy ee Pesietere cous 
32. Equitable estoppel squint ssevtion of vendor’ s lien.—A court of 
equity will not enforce a lien for the unpaid purchase-money of 
land, at the suit of an administrator of the deceased vendor, 
when it appears that the purchaser also is dead ; that his estate 
was duly declared insolvent, and settled as such; that the land 
was sold, under an order of the probate court, as belonging to 
his estate ; that the vendor’s administrator was a bidder at the 
sale, and publicly stated that the purchaser would get a good 
title ; and that he filed the notes for the purchase-money as 
claims against the purchaser’s estate, and received his pro-rata 
share of the proceeds of the sale of the land, which he does 
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not offer in his bill to return or account for.—Williamson’s 
POE V5 Me a alsa oa wise od Sip awe Se RO a eae 


II. PLEADING AND PRACTICE. 


33. Amendment of bill—Where the original bill was filed by the 
husband, as sule legatee of his deceased wife, to recover her 
distributive share of her father’s estate; and the amended bill 
set Up a marriage contract between him and his wife, wh'ch se- 
cured to him a life estate in her personal property, with a 
remainder to her separate use,—/eld, that the amendment did 
not make a new case, since each of the titles asserted vested in 
the complainant the entire interest in the property sought to 
be recovered.—Blackwell v. Blackwell. ...............00220. OF 

34. Wha may jon as ;laintiffs—-Where a marriage contract 
secures to the husband a life estate in his wife’s personal prop- 
erty, with remainder in fee to the separate use of the wife, who, 
on her death, makes her husband her sole legatee, the wife’s 
personal representative may join with her surviving hisband 
in a.bill te recover her distributive share of her father’s estate ; 
and if no letters of administration on her estate have been 
granted at the time ofthe exhibition of the original bill by the 
husband, her administrator, when subsequently appointed, may 
be brought in as a co-plaintiff in an amended and supplementa 
Er reer 

35. Purties to bill for distribution To a bill which seeks the settle- 
ment and distribution of an intestate’s estate, and which is filed 
by adistributee against the personal representative of the 
deceased administrator, the administrator of the intestate whose 
estate is sought to be distributed is a necessary party......... 57 

36. How wife, when insane, may sue-—When the wife, suing by her 
next friend, files her bill for alimony against her husband, alleg- 
ing insanity on her part, and cruelty and abandonment. on tie 
part of her husband ; and the husband answers, denying all the 
allegations of the bill, but failing to raise any objection oa 
account of its form,—he cannot reverse the chancellor’s decree, 
rendered on pleadings and proof, on the ground that the wile, 
if insane, should have sued by committee, and not by next 
RT. Ns 5 5 son's navnondcedvanasentudeenepene ae 

37. Multifariousness.—A bill filed by a married woman, seeking to 
recover property belonging to her separate estate, which her 
husband had sold without authority, and to remove him from 
the trusteeship of her estate, is not multifarious.—— Whitman v. 
I hats 5 Dei hg Siva ass 5502's KS on wae ee ee ee 

38. Allegations of purchaser's bill construed.— An averment in a pur- 
chaser’s bill, seeking relief against his purchase at an adminis- 
trator’s sale, “that he was ignorant that there was any defect 
in the title to said land, or that the title to the same did not 
pass by the said sale,” or “that the first certificate for the land 
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CHANCERY—continvep. 
had been improperly issued, and that a second one had issued,” 
construed most strongly against the pleader, is merely an alle- 
gation that he was ignorant of the legal effect of the known 
facts, and not that he was ignorant of the facts which made the 





title defective.-—Burns v. Hamilton’s Adm’r,..... Bitte as S 210 


39. Further examination of witnesses, and cross bill for discovery, not 
allowable after final hearing, and reversal of decree on error. 
When a bill has been dismissed by the chancellor, on final hear- 
ing on pleadings and proof; and the supreme court has re- 
versed his decree, on error, declaring the principles which 
govern the case, applying those principles to the pleadings and 
proof, determining all the material points in favor of the com- 
plainant. and remanding the cause for further proceedings not 
inconsistent with the opinion, neither party can claim, as matter 
of right, to enter into a fresh examination of the questions in 
issue, either by a further examination of witnesses, or by a dis- 
covery from his adversary.—Malone v. Carroll,.............. 
40. Exceptions to master’s report.—Under an exception to the mas- 
ter’s report, on account of the allowance of an item in the state- 
ment of an account, a party cannot avail himself of the objection 
that secondary evidence was admitted without the proper pre- 
dicate: an objection should be made to the testimony when 
offered, and an exception taken to the overruling of the objec- 
tion.—Taylor and Wife v. Kilgore,.....ccccnvesscccsswecsess 
Al. Re-statement of account.—If the chancellor, in ordering a re- 
statement of an account by the master, by mistake directs him 
to allow one item and reject another, while the opinion shows 
that he intended the latter item to be allowed and the for- 
mer rejected, it is nevertheless the duty of the master to follow 
the decree, and not the opinion,.............ccccccccccccees 
42. Dismissal of bill without prejudice—When a bill is defective 
for want of necessary allegations, but the evidence shows that 
the plaintiffs have a good cause of action, the bill should not be 
dismissed absolutely ; and if the chancellor, on final hearing 
on pleadings and proof, dismisses the bill absolutely, the appel- 
late court will so far reverse his decree as to order the dismis- 
sal to be without prejudice.—Danforth v. Herbert,........... 


CHARGE OF COURT. 
1. When exception to charge must be reserved.—An exception to a 
charge given by the court to the jury, must be taken before 
the jury leave the bar, and comes too late after that time.—City 
Council of Montgomery v. Gilmer & Taylor,................-. 
2. Abstract charge refused.—A charge which is partly abstract may 
be refused entirely —Brown v. Cockerell,... SY Pes ee ail 
3. Abstract charge not presumed.—Where the bill of exceptions 
does not purport to set out all the evidence, the appellate court 


214 
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will presume than an affirmative charge was not abstract.—Nes- 
bitt v. Pearson’s Adm’rs, 

4. Charge on effect of evidence—A party has the right to require 
the court to instruct the jury as to the legal effect of the evi- 
dence, when, after conceding all points on which there is a con- 
flict of evidence, and all adverse inferences from the evidence, 
the undisputed facts establish a legal conclusion in his favor ; 
and the refusal of such a charge when requested, unless some 
sufficient legal reason for the refusal is shown, will work a 
reversal of the judgment.—Rhodes v. Otis,..... 

5. When such charge is erroneous.—A general charge, in favor of 
the plaintiff’s right to recover, is erroneous, whenever there is 
the least conflict in the evidence on any material point.—Drake 
v. Flewellen & Co,.... 

Also, Peebles v. Tomlinson,... 

6. Charge invading province of jury.—A charge to the jury, in- 
structing them “that the testimony of a man who was asleep a 
part of the time, and who contradicted another witness on the 
question of the defendant’s playing, should have no weight with 
them,” is an invasion of the province of the jury.—Carter v. The 

Prey ee ee ee Te eo ee pas bene te eee ee 429 

7. Same.—A charge which makes the defendant’s guilt or inno- 
cence depend on what one witness proved, instead of facts to 
be found by the jury from the whole evidence, is obnoxious to 
ee MOET PTET TPP TL ee Cee eer Le Te 429 

8. Practice in ging fw ther instructions to jury in absence of prison- 
er’s counsel.—The presiding judge having quit the bench, on fin- 
ishing the business of the day, while the jury in a criminal case 
were deliberating on their verdict; and the counsel eagaged 
in the case having left the court-room, under an agreement that 
the clerk might receive the verdict of the jury,—the fact that 
the court, on the request of the jury for further instructions, 
afterwards gave them an additional charge, which asserted a 
correct legal proposition, in the presence of the prisoner him- 
self, but in the absence of his counsel, and without their know- 
ledge or consent, is not an error which will work a reversal of 
the judgment.—Collins v. The State, 

9. Charge referring to jury the meaning of words used by witnesses. 
A physician having testified, that he had made a professional ex- 
amination of a wound in the prosecutor’s hand, but did not 
“examine” another wound in his side,a charge to the jury, 
instructiug them that “they could consider whether the wit- 
ness, in saying that he did not eramine the wound in the side, 
meant that he did not examine it as a physician, or that he did 
not see or look at it atall,’ is not erroneous.—Rosenbaum v. 
The State 

10. Charge authorizing the jury to consider their own general know- 
ledge and experience.—A charge to the jury in a criminal case, 
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instructing them that, “‘in arriving ata correct verdict, they 
conld consult their general knowledge and their own experience 
in life,” is not erroneous plaice 

11. Objectionable expression in charge withdrawn or explained.—The 
presiding judge, in charging the jury, having characterized cer- 
tain matters relied on for the defense as “litt/e matters,” (as they 
had been previously characterized by the prisoner’s counsel in 
his argument to the jury,) this furnishes no cause of reversal, 
when the record shows that, before the jury retired, the judge 
told them that, in using the expression, “it was far from the 
intention of the court to characterize them as small or insignifi- 
cant, or to indicate in what light they were to be considered 
anl weighe.! by the jury.”.......... 

12. Charge on effect of good character as evideiice.—A charge to the 
jury, in a criminal prosecution for a mis lemeanor, instructing 
them “that evidence of good character went only to the ques-_ 
tion of the defendant’s guilt, and, if they found him guilty, 
should not be regarded in mitigation of the fine they might 
think proper to assess against him,” is erroneous 

13. Charge on question of damages, excluding portion of evidence from 
consideration of jury, erroneous.—Plaintiiff having introduced a 
physician as a witness, who testified that. in his opinion, the 
slave whose soundness was in controversy was diseased at the 
time of the sale, and valueless; and there being no evidence of 
the actual value of the slave at that time, if she was not value- 
less,—it is error in the conrt to instruct the jury, “that if they 
were satisfied that the slave was unsound at the time of the 
sale, and if they believed the testimony of said physician as to 
her worthlessness, then they must find the full value of the 
slave for the plaintiff, although, on the whole proof, they might 
believe that the disease did not render her wholly valueless.” 
Holloway v. Cotten, 





CODE OF ALABAMA. 
1. 3125. Failure to file official bond.——Sprowl v. Lawrence 
2. 3132. Informal official bond.--Sprowl v. Lawrence.... 
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A. # 1166-69. Warning hands to work public road.—James v. Clarke 
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12. # 1873-75. Compensation to widow for dower—Sherard v. 
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16. 32 1961-69. Drvorces—Crossman v. Crossman............05- 486 
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19. 22129. Who are proper parties plaintiff—Heuly v. Bush..... 636 
RESTO cas. sik eenscens evecaeunaens 706 
20. 32131. Actions byand against husband and wife——Childress v. 
Sr Wh rab ban tS apaeen sence rawnekasOOReRRete 206 
21. 42151. Actrons on lost instruments.—Bank of Mobile v. Meagh- 
od dye ee EOE L Re ee Ee eee T ETOP EE et Tee ne ee 622 
22. 32154. Who may sue on bond.—Sprowl v. Lawrence..... ... 674 
23. 32253. Demurrers —Cotten v. Rutledge,.......... 0 seeeeees 1.0 
i NE Wi Ish aasieied es an seat etece ewe veeeean 636 
Elliott v. Holbrook, Carter & Cov... ... ccc cee cee ce cee ee 659 
24. 3 2288. Competency of defendant as witness for co-defendant. 
Rabby & Co. v. O’Grady,..... ie kcmkan ne hae «dead eeee 255 
25. 3 2276. Competency of person of mixed blood as witness.—Dupree 
CE i ikea Ne hea cuneterecnencsew oes 00s seeNee nets 380 
26. 3 2290. Competency of assignor as witness for assignee.—Grayson 
ee ee ee ee en een err 182 
wd 2302. Competency of witness as as affe cted by interest.--Henderson 
PA SURUURS-deuvewdwavied vbvdasscu ee eeenawy 291 
prom Blakey’s Heirs v. Blakey’s Executrix,...............0... 611 
ee ee ere err 668 
28. 32 2322-28. Depositions——Thompson v. Rawles,............. 29 
Mins Wn Fs NT. 55 oc cece cceecccesnsseeesucle's 249 
29. 3 2330-36. Filing interrogatories to party at law—-Ex parte 
SS ib Sac iikia ka xd bad ewes 66 or eawon ends ene eee 276 
30. 3.2352. Judgment on demurrer to evidence.—Patterson v. Blake- 
es CRA AEEW CCW AMEN eG keene sey ms enue Sea Cqueltmenee 338 
31. 2 2353. Bill of exceptions —City Council of Montgomery v. Gil- 
a ae SEN 60s a Bs bien cack hws d Few ceed Sans Gee 116 


32. 2 2365. Nonsuit on verdict for less than $50.--Wynn v. Simmons, 272 
33. 3 2366. Judgment final without writ of inquiry.—McKenzie v. 


NE ay COUN Wiss eo oe HS ese te ee eases sda lw owners 528 
34. 22396. Security for costs by non-residents——Garrett & Bibb v. . 

NR Estas Vee NGS oak e's (8nd cbse once ee eataee $60ngaes 514 

Sy SIN Wh I 65 ihc seen cua css ceng pe ee aekbuod 568 


35. 3 2405. What is available on error.——Childress v. Mann & Co. . 206 
36. 32408. Rehearing after final judgment at law.—Elliott v. Cook, 490 
Also, Stewart v. Williams, 492; Garrett & Bibb v. Terry..... 514 
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37. 32 2471-72. Garnishment on judgment.—Smoot v. Hart, 
38. 22549. Notice to claimant of attached debt.—Saunders v. Garrett, 454 
39. 3 2647. Notice by surety to creditor to sue principal.—Savage’s 
Adm’'r v. Carleton, 
AQ. 3 2709-21. Arbitration and award.—King v. Jemison,........ 
Also, Tuskaloosa Bridge Co. v. Jemison, 
41. 33041. Appeal bonds.—Childress v. Taylor, 
Also, Burdine v. Mustin, 
McCollum v. McCollum’s Executor, 
42. 3 3243. Gaming.—Harris v. The State 
Also, Hawkins v. The State.........5..... ee eee ET eee 433 
43. $3072. Carrying concealed se neni “Sears v. The State 
State, 408 





45. 22 3397-98. Recognizance of bail-—The State v. Allen 
Also, Cantaline v. The State 
46. Forms of indictments—Henry v. The State 
Also, Molett v. The State 
AT. 33535. Filing and endorsing indictment.—Russell v. The State, 366 
48. 3 3591. Objection to grand jury.—Russell v. The State 
49. 3 3600. Accomplices.—Davidson v. The State 
50. #% 3663-64. Judgment of conviction corrected and affirmed. 
Russell v. The State 
51. Forms ofcomplaint.—McNeill v. Cook & Johnson 
Also, Nesbitt v. Pearson’s Adm’rs 
Sprowl v. Lawrence 
mith v. Harrison 
52. Former statute incorporated in Code—-The re-enactment in the 
Code of a former statute must be taken asa legislative adoption 
of the judicial construction which the statute had received. 
Bank of Mobile v. Meagher & Co 


CO'\MMON CARRIERS, 
See BaILMENTs. 


CONFLICT OF LAWS. 


1. Conflict between foreign and domestic liens on steamboat.—A lien 
on a steamboat, created by a foreign statute, for work, materials, 
&c., cannot operate to defeat a lien acquired by attachment or 
libel in this State, where the boat had been brought, before the 
foreign lien was set up.——-Donald & Co. v. Hewitt 534 
2. Validity of contract governed by what law—In the absence of 
stipulations to the contrary, the validity and construction of 
coutracts are to be determined by the law of the place where 
they were made ; and the mere fact that a contract, invalid by 
the law of the place where it was entered into, may be valid in 
a foreign jurisdiction, is not sufficient to show that the parties 
contemplated its pe.formance in that foreign jurisdiction.—Ev- 
ans v. Kittrell....... PRA wha re chop eet osendecacess betwee vows 449 
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CONSTITUTIONAL LAW. 

1. Waiver of personal attendance of witness——A deposition, taken in 
a civil suit between the prisoner and the prosecutor, may. be 
read in evidence on the trial of the criminal prosecution, against 
the prisoner’s objection, on proof of an agreement between his 
attorney and the counsel for the State that it might be read on 
the trial—Rosenbaum v. The State 

2. Act of 1856, forbidding keeping slaves on plantation without pres- 
ence of white person—tThe act of 1856, “ the more effectually to 
secure subordination among slaves, by requiring the owner or 
overseer to reside with them,” (Session Acts 1855-6, p. 18.) is 
not violative of any constitutional provision.—Molett v. The 


CONTRACTS. 

1. Sufficiency of consideration.—An agreement between an infant’s 
father and grand-father, by which the former delivered to the 
latter certain slaves belonging to the infant, upon the promise 
of the latter to keep them for the infant, to provide for her, and 
to give her, as the representative of her deceased mother, a 
child’s portion in the distribution of his estate, constitutes the 
grand-father a mere depositary of the slaves for the benefit of 
the infant, and is not supported by a valuable consideration. 
Morris v. Lewis’ Ex’r 

2. Same.—A promise by defendant to plaintiff, made to induce the 
latter to comply with an existing contract between him and 
other persons, is without consideration.—Johnson’s Adm’r v. 
Sellers 

3. Validity of contract contraru to policy of the pre-emption laws.—A 
contract between the administrator of au insolvent estate and 
another person, to the effect that the latter should advance the 
money necessary to enable the former to enter a tract of land, 
to which his intestate had a pre-emption claim at the time of 
his death; that the administrator should take a certificate of 
entry in the name of his intestate, and should then have the 
land sold under an order of the orphans’ court; and that the 
other party should become the purchaser at the sale, and should 
deductfrom his bid the amount of money thus advanced by him 
to make the entry,—is contrary to the policy of the pre-emp- 
tion laws, and consequently void.—Cothran v. McCoy’s Heirs... 

4. Validity of contract respecting emancipation of slaves.—A con- 
tract, made in this State, and containing nothing to show that 
the parties contemplated its performance elsewhere, by which 
the purchaser of a slave binds himself to emancipate the slave 
whenever he shall have been reimbursed for the amount of the 
purchase-money by the proceeds of the slave’s labor, is void. 
(Overruling Prater’s Adm’r v. Darby, 24 Ala. 496.)—Evans v. 
Kittrell 

5. Validity of contract governed by what law—In the absence of 
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CONTRACTS—continvuep. 
stipulations to the contrary, the validity and construction of 
contracts are to be determined by the law of the place where 
they were made; and the mere fact that a contract, invalid by 
the law of the place where it was entered into, may be valid in 
a foreign jurisdiction, is not sufficient to show that the parties 
contemplated its performance in that foreign jurisdiction 

6. Constinction of contract.—In the construction of verbal con- 
tracts, the conduct and acts of the parties in carrying out their 
engagements may be regarded, in order to see what interpreta- 
tion they have themselves adopted, and what conditions have 
been waived or performed.—Acker v. Bender. of 

7. Construction of contract as to intention of parties scl party is yier 
bound to perform an act which is not within the stipulations of 
the contract, merely because the other party expected and un- 
derstood that he would perform it, and he knew that fact. 
Johnson’s Adin’r v. Sellers....... 

8. Whether promise 78 original or callotenal: —If an agent of a a private 
corporation contracts a debt on its supposed credit, when the 
corporation in fact had no authority to contract debts, the con- 
tract imposes an original, personal liability on the agent; but, 
if he vives his note, without any new consideration, for the amount 
of a debs previously contracted by another person for the cor- 
saps such a note is a collateral contract, and void.—- Drake 

y. Flewellen & Co......... 

9. “Title to personalty may pass by parol —The title to personal prop- 
erty, although acquired by an instrument under seal, may pass 
by a parol contract.—Acker v. Bender 

10. Implied contract between father and son.—Whatever may be the 
claims of filial duty and affection, as between au aged and infirm 
father and his grown son, there is no principle of law, which 





requires the son, while living separate and apart from his father, 
to perform services for the latter without compensation, when 
the father is in comfortable circumstances ; consequently, to 
support the son’s claim to compensation for such services, proof 
of an express contract is not necessary.—Parker v. Parker.... 459 

ll. Time of performance of contract—When no time is specified 
for the performance of a written contract, by which defendant, 
acknowledging his receipt of his own note, payable to a third 
person, promised to return or account for it to the person from 
whom he received it, the legal presumption is, that the parties 
intended its performance within a reasonable time; and an 
action may be maintained for a breach after the lapse of six 
years.—Henley v. Bush. 

12. Rescission of contract of hiring: —The r recovery of a judgment 
in trover, by the owner against the hirer, for the conversion of 
a hired slave during the term, together with satisfaction thereof, 
establishes a rescission of the contract, and estops the plaintiff 
from afterwards maintaining an action on the note given for the 
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CONTRACTS—continugep. 
hire; but the mere institution of an action of trover has no 
such effect, when the action is shown to have been successfully 
defended on the merits.—Deens v. Danklin...... 

13. Waiver of performance of condition —A party may always waive 
and dispense with the performance of a condition in his favor. 
Acker: ¥. Bender occcncsccess saehteys pend een es 

14. Release of mortgage by cubnaguent parol sonia —A mortgage 
of personal property, so far as it conveys the title to the prop- 
erty to the mortgagee, may be released or discharged by a sub- 
sequent verbal contract : ei.her an agreement by the mortgagor 
to do certain things, or the performance of those things by him, 
may be mads the ground of settlement or discharge.......... 

15. Discharge of note by contemporaneous oral agreement.—An execn- 
tory oral agreement, made contemporaneously with the execn- 
tion of a promissory note, is not available as a defense to an 
action on the note, without proof of its performance ; and this, 
notwithstanding its performance is proved to be impossible. 
Thompson v. Rawles,. . 

See, also, Cuancery, 24-31. 

CON VERSION. 

See Cuancery, 15, 16, 17. 


CORPORATIONS. 


1. Liability of municipal corporation for negligent construction of 
sewers.—In the construction of sewers, a municipal corporation 


acts ministerially, and is responsible for damages caused by the 
careless and negligent manner in which that duty is discharged. 
City Council of Moutgomery v. Gilmer & Taylor............. 
2. Sume, for damage caused by flow of rainwater—W here a munic- 
ipal corporation is charged by its charter with the duty of 
keeping its streets in repair, an action lies against it for dam- 
ages caused by its neglect of that duty; but it is not, prima 
facie, responsible for damages caused by its failure or omission 
to prevent the flow of rain-water from the streets upon the ad- 
jacent lots, inasmuch as the legal duty of adopting a judicious 
system of drainage is legislative in its character............. 
3. Relevancy of evidence in sch action—Iv an action against a mu- 
bicipal corporation for damages caused by its neglect of duty 
in repairing streets and constructing sewers, it is competent for 
the plaintiff to prove notice to it of the condition of the street, 
and its failure or refusal to repair; but evidence showing the 
motives which influenced the individual members of the corpo- 
ration in refusing to support a proposition to repair, or that 
they were influenced by malice towards the septs is irrele- 
vant and inatmissible...............0. asus 
4. Same.—The fact that the cernncatiun was infor mali a a nnn 
ing of its council, through the report of one its committees, 
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that some slight repairs had been made upon a ravine in the 
street, is admissible evidence for the plaintiffs,as tending to 
show a recognition of the street by the corporation, as well as 
notice to it of the character of the repairs.................. 
5. Charter of private corporation not judicially noticed——-The charter 
of a female college, which is a private corporation, cannot be 
judicially noticed by the appellate court.—Drake v. Flewellen 
6. Garnishment lies against marshal of municipal corporation—A 
judgment creditor of a municipal corporation, having obtained 
a return of “no property” on an execution, may (Code, 3 2472,) 
by process of garnishment against the marshal, reach and sub- 
ject the funds of the corporation in his hands, arising from 
taxes, fines and forfeitures —Smoot v. Hart.................. 
7. When stockholder in private corporation may come into equity. 
Where an incorporated company enters into a written contract 
with one of its stockholders, appointing him its general agent 
and superintendent, and agreeing, in the event of his removal 
from that office, “to pay him the value of his interest as stock- 
holder in said company, to be ascertained by a reference to two 
arbitrators, one to be selected by each party, with authority to 
them to select an umpire,”—-such stockholder cannot come into 
equity, for the ascertainment and recovery of the value of his 
interest, without averring a full compliance on his part with 
all the stipulations of the agreement, or a sufficient excuse 
for his failure to comply ; and the fact “ that the company failed 
in his opinion, to appointa suitable person as arbitrator,” 
is not sufficient to excuse his refusal to submit to the arbitra- 
tion.— Watkins v. Tuska. & N. P. Man. Co............-.. 020 


COSTS. 
1. Liability of next friend for costs—In an action brought by an 
infant, suing by next friend, judgment for costs may be rendered 
against the next friend, if the plaintiff fails in the suit—Smith 
ts tiRibae oma gies ewrReneerdh aid wee dea hens s 
2. Security for costs—An application for a rehearing after final 
judgment at law, (Code, 3 2408,) by a non-resident defendant, is 
within the statute (Code, Z 2396,) requiring security for costs, in 
“actions commenced by or for the use of a non-resident ;” and 
the giving of a supersedeas bond does not dispense with the ne- 
cessity for such security.—Garrett & Bibb v. Terry.......... 
3. Waiver of security for costs—If a garnishee answers, joins in 
the issue contesting his answer, and reserves exceptions to the 
rulings of the court on the trial of the issue, he cannot move 
to dismiss the proceeding, at a subsequent term, for want of 
security for costs on the part of the plaintiff, who was a non- 
resident.—Weeks v. Napier........... jexkdiedav<swas wa adits 


See, also, Error AND APPEAL. 
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CRIMINAL LAW. 

1. Carrying concealed weapons.—A knife which, in some of its essen- 
tial particulars, is unlike a bowie-knife, may nevertheless be 
within the statute (Code, 3 3273) against carrying concealed 
weapons ; secus, as to a knife which, “in all its essential partic- 
ulars,” is unlike a bowie-knife.—Sears v. The State 

2. Keeping slaves on plantation without presence of white person.—lIf a 
person keeps his slaves on a plantation separate from that on 
which he resides, and four miles distant from it, without the 
presence of a white person as agent or overseer, he is guilty of 
the offense denounced by the act of 1856, (Session Acts 1855-6, 
p. 18,) although he owns all the land intervening between the 
two places.—Molett v. The State 

. Cnstitutionality of statute creating that offense —The act of 1856, 
“the more effectually to secure subordination among slaves, by 
requiring the owner or overseer to reside with them,” (Session 
Acts 1855-6, p. 18,) is not violative of any constitutional pro- 
vision 

4. Larceny by slave of master’s goods——A slave may commit larceny 
by feloniously taking his master’s goods.—Oxford v. The State, 416 

5. Sufficiency of verdict—Under an indictment charging the de- 
fendant, in two separate counts, with larceny and with receiving 
stolen goods, a verdict of “guilty as charged in the second 
count of the indictment, to-wit, of receiving stolen goods know- 
ing them to be stolen,” is a general verdict, and sufficient to 
support a conviction under the second count 

. Horse-racing.—Horse-racing in a public road, which is declared 
a misdemeanor by section 1180 of the Code, is an indictable of- 
fense, and punishable as a misdemeanor at common law, no pun- 
ishment being prescribed by the statute—Redman v. The State, 428 

. Raffling—A conviction cannot be had under an indictment for 
gaming, (Code, 3 3243,) on proof that the defendant took a 
chance in a raffle regularly licensed and paid for—Hawkins v. 
The State 

8. Gaming with device or substitute for cards-A conviction cannot 
be had, under an indictment for gaming, on proof that the de- 
fendant played a game of euchre with dominoes, if the jury are 
satisfied from the evidence that the game of euchre with domi- 
noes is an older game than euchre with cards, and that both 
cards and dominoes are stil] retained in common use in playing 
euchre ; unless the evidence also satisfies the jury that, as mat- 
ter of fact, dominoes were used in that particular game as a 
substitute for cards, although that fact was not intended by or 
even known to the players themselves.-—Harris v. The State.. 

. Conviction on testimony of accomplice—aA participant in a game 
of cards is an accomplice of his adversary, within the meaning of 
the statute (Code, 3 3600) which forbids a conviction on the un- 
corroborated testimony of an accomplice. (Ricg, C. J., dissent- 
ing.)—Davidson v. The State..... ewswswwe ‘ 
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10. Retailing—Selling liquor drunk on or about premises.—It being 
shown that the liquor sold by the defendant was drunk “in an al- 
ley, five or six feet wile, which led from the main street between 
his house and that of an adjoining proprietor; that the defend- 
‘anc had no control whatever over said alley, nor could he see 
drinking carried on there from his front door; that it did not 
lead into his back yard, nor was there any window opening 
from his storehouse into it,’--these facts alone, without ex- 
planation or addition, do not authorize the court to assert, 
as matter of law, in its charge to the jury, that the place 
where the liquor was drunk was about the detendant’s premises. 





TEE Te eee ET TEE TET Ee TT OT ORT 
11. Same-—Implied wairer of question not raised in primary court. 
The question, whether a licensed retailer or his clerk is liable 
tu a criminal prosecution for selling spirituous liquors to a per- 
son of known intemperate habits, cannot be raised for the first 
time in the appellate court.—Stallings v. The State........... 
12. General notoriety admissible to prove knowledge of fact—The 
fact that the intemperate habits of the person to whom the 
liquor was sold were notorious in the neighborhood in which 
the defendant lived, is proper evidence for the consideration of 
the jury in determining whether his habits were known to the 
NS ii bisa aie Si WEARS ceeie eb ee es eu ewes. een 
13. Assault with intent to murder—Charge on constituents of offense. 
A charge to the jury, asserting that “the presenting of a pistol, 
loaded and cocked, within carrying distance, by one man at 
another, with his finger on the trigger, in an angry manner, is, 
of itself, an assault with intent to murder,” is erroneous, be- 
cause the facts stated do not necessarily raise a legal presump- 
tion of the existeice of the inteut to murder.—Morgai v. The 
14. Intent as affected by drunkenness—Although drunkenness is no 
excuse for a crime.it may produce a state of mind which would 
render a party incapable of forming or entertaining the inten- 
tion which is a material ingredient of the statutory offense of 
an assault with intent to murder.—Mooney v. The State...... 
15. Prior assault as defense—A prior assault on the prisoner by 
the person whom he is alleged to have assaulted, is not neces- 
sarily a defense, since the injury inflicted by the prisoner may 
not have been justified by the necessity of the case, nor pro- 
portioned to the injury inflicted on him..................... 419 
16. Conviction of less offense than charged in indictment. —Under an 
indictment for an assault with intent to murder, the failure of 
the prosecution to prove the special intent charged does not 
necessarily entitle the defendant to an acquittal, since he may 
nevertheless be convicted of a simple assanlt and battery..... 
17. Same.—Under an indictment charging a slave with the murder 
of a white person, a conviction may be had for voluntary man- 
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slaughter. (Srone,J.,dzssenting.) (Overruling Bob v. The State, 
29 Ala. 20.)—Henry v. The State 

18. Joinder of offenses in indictment.—In an indictment against a 
slave, for the homicide of a white person, the offense may be 
charged in different counts as murder and manslaughter 

19. Sufficiency of indictment in description of offense.—An indictment, 
charging that a slave “ intentionally, but without malice,” killed 
a white person, is not sufficient under the provisions of the 
Code: section 3516, dispensing with the averment of “pre- 
sumptions of law,” does not dispense with the necessity of 
averring that the killing was unlawful 

20. Sufficiency of indictment in statement of time.—Under the pro- 
visions of the Code, (2 3512,) an averment of time is not neces- 
sary in an indictment, except where time is a material ingredi- 
ent of the offense; if the offense is charged to have been com- 
mitted before the finding of the indictment, but after a specified 
day which is beyond the period prescribed as the limitation of 
a prosecution, it is nevertheless sufficient on demurrer.—Molett 
v. The State 

21. Informer unnecessary.—A demurrer does not lie to an indict- 
ment, because it does not appear to have been preferred at the 
instance of an informer 

22. Limitation of prosecution for misdemeanor—When a prosecu- 
tion for a misdemeanor is commenced by indictment, the indict- 
ment must be found (Code, 3 3374) within twelve months after 
the commission of the offense; but, when the defendant is 
bound over to answer an indictment to be preferred against 
him, the commencement of the prosecution dates from that 
time, and not from the time when the indictment is found 

23. Returning, endorsing, and filing indictment—When an indict- 
ment is endorsed by the foreman of the grand jury, “a true 
bill,” and is shown by the record to have been returned into 
court so endorsed ; and the prisoner, without objecting to the 
legality or sufficiency of the indictment, pleads not guilty, he 
cannot move in arrest of judgment, on account of any inform- 
ality in the finding, returning, or filing of it——Russell v. The 
State...... RECT LIT. Sy Cn neem ON ne meee pS a 

24. When objection to grand jury may be made.—Although the stat- 
ute (Code, 3 3591) requires that an objection to an indictment, 
because the grand jurors were not drawn in the presence of 
the officers designated by law, must be made at the term at 
which the indictment is found ; yet, if the prisoner was deprived 
of the opportunity of making the objection at the proper time, 
by his confinement in jail in another county, the court may en- 
tertain the objection at a subsequent term 

25. Prisoner’s confinement tn jail in another county, at term indictment 
is found, not good in arrest of judgment.—The fact that the pris- 
oner, at the term at which the indictment was found against 
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CRIMINAL LA W—continvep. 
him, was confined in the jail of another county, is not, good 
matter in arrest of judgment, when it does not appear that he 
was thereby deprived of any legal right.................... 366 

26. Personal presence of prisoner in court.—In capital cases, it is 
the safer practice to have the prisoner personally present in 
court, when the day for his trial is set, and when the order for 
summoning the jury is made.—Henry v. The State............ 389 

27. Form and sufficiency of plea of former acquittal or conviction. —In 
a plea averring a former conviction or acquittal, the former in- 
dictment must be set out in full,and the conviction or acquittal 
under it; and there must be an averment of the identity of the 
prisoner, and of the offense charged in the two indictments... 389 

28. Practice in trying issue on plea of former acquittal or conviction. 
When a former conviction or acquittal and not guilty are pleaded 
in a criminal case, the former issue must be disposed of before 
te nO OO OS 6 is on sk nw'ndieeadd vooedes ass ,. 389 

29. Error without injury in action of court on pleadings—-Where 
two special pleas in bar, both substantially the same, and both 
detective, are interposed by the defendant in a criminal case, 
and issue is taken on one of them, the failure of the court to 
require the State to demur, reply, or take issue on the other, is 
not available to the defendant on error............ .eeeeeeee 389 

30. Arrest of judgment on former conviction—A replication to a 
plea of autre fois convict, in these words, “arrest of judgment,” 
is fatally defective on demurrer: the replication onght to show 
that the former indictment was insufficient, or that a conviction 
could not lawfully have been had under it for the offense charged 
EIS 65 sdb cach bbod bass ox vac SCREEN Gs o0b bes 500.0% 389 

31. Sentence of conviction corrected and affirmed——Where the judg- 
ment of conviction, in a capital case, does not specify the day 
on which the prisoner is to be executed, the appellate court, 
on affirming the judgment, (Code, 23 3663-64,) will appoint a day 
of execution.—Russell v. The State............ phiawene esse 366 

32. Charges on law of self-defense-—The prisoner having requested 
the court to instruct the jury, “that if they believed from the 
evidence there was a reasonable belief in his mind of some 
great bodily havm about to be committed on him by the de- 
ceased,” or “that there was reasonable ground on his part to 
believe that he was in danger of great bodily harm from the 
deceased, whether it actually existed or not, then the killing 
under the circumstances would be excusable ;” and the court 
having refused to give the charge, “except with the qualication 
that, if the danger appeared to be imminent or threatening, the 
prisoner would be excused,”—held, that neither the refusal of 
the charge as asked, nor the qualification added to it, was erro- 
neous.—Dupree v. The State..... Sea OAS ae E RCS Capebseas 380 

33. Admissibility of threats by deceased towards prisoner —Threats, 
made by the deceased a short time before the commission of the 
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homicide, indicating an angry and revengeful spirit towards the 
prisoner, and a determination to do violence towards his per- 
son, which were communicated to the prisoner before the hom- 
icide, are edmissible evidence for him.................e00- 380 
34. Admissihiity of conduct of deceased towards servant or agent of 
prisoner.—The conduct of the deceased, in going to the prison- 
er’s premises, several weeks before the commission of the hom- 
icide, and there seeking a personal difficulty with a person who 
was in the employment of the prisoner, is not admissible evi- 
II ool Ss c's 's.0 a's obs cbu dk abebea we aele 380 
35. Mode of proving character.—-The bad character of the deceased 
cannot be established by proof of particular facts, showing 
misconduct or immorality, having no connection with the case; 
as that he was an escaped convict from the penitentiary of an- 
Nt ihe ee ODP ey ee aren Sey: 380 
36. Admissibility of prisoner’s character as evidence——The character 
of the prisoner, for peaceable disposition and habits, is compe- 
Te TN POP Seah. knees dan aidvnes voviesesensdeelee 380 
37. Competency of witness to testify to character.—-A person who is 
acquainted with the prisoner’s character, and who has known 
him for eight or ten years,is competent to testify to his charac- 
ter, although he may have resided more than twenty miles dis- 
tant from the prisoner’s residence.............ceeeceeeeeees 380 
38. Charge on effect of good character as evideice.—A charge to the 
jury, in a criminal prosecution for a misdemeanor, instructing 
them “ that evidence of good character went only to the ques- 
tion of the defendant’s guilt, and, if they found him guilty, 
should not be regarded in mitigation of the fine they might 
think proper to assess against him,” is erroneous............. 354 
39. Receiving stolen goods——A charge tu the jury, instructing 
them, in effect, that if the prisoner received the stolen goods 
under such circumstances that any reasonable man of ordinary 
observation would have known that they were stolen, and con- 
cealed them, then they were authorized to find that he knew 
they had been stolen, asserts a correct legal proposition.—Col- 
SO Te CO hd 55h 95 ies w5.ds beniiesn se veswassa nga 434 
40. Practice in giving further instructions to jury in absence of prison- 
er’s counsel.—The presiding judge having quit the bench, on fin- 
ishing the business of the day, while the jury in a criminal case 
were deliberating on their verdict; and the counsel engaged 
in the case having left the court-room, under an agreement that 
the clerk might receive the verdict of the jury,—the fact that 
the court, on the request of the jury for further instructions, 
afterwards gave them an additional charge, which asserted a 
correct legal proposition, in the presence of the prisoner him- 
self, but in the absence of his counsel, and without their know- 
ledge or consent, is not an error which will work a reversal of 
CP IG, csc diedactecives be eaes i eke ik wean wees wo. 434 
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CRIMINAL LAW—continvgEb. 
Al. Charge referring to jury the meaning of words used by witnesses. 
A physician having testified, that he had made a professional ex- 
amination of a wound in the prosecutor’s hand, but did not 
“examine” another wound in his side,a charge to the jury, 
instructiug them that “they could consider whether the wit- 
ness, in saying that he did not eramine the wound in the side, 
meant that he did not examine it as a physician, or that he did 
not see or look at it atall,” is not erroneous.—Rosenbaum v, 
PUN a 2 bs Wawa rawssc hes eks cb enedngraae eens sapgines 34's 
42. Charge authorizing the jury to consider their own general know- 
ledge and experience—A charge to the jury in a criminal case, 
instructing them that, “in arriving ata correct verdict, they 
could consult their general knowledge and their own experience 
PEMEE, | BB MOG OLPONGOUB. 26s osis wo jo\cisis Gras e's s wis lee ia peceels vs 
43. Objectionable expression in charge withdrawn or explained.—The 
presiding judge, in charging the jury, having characterized cer- 
tain matters relied on for the defense as “(/ittle matters,” (as they 
had been previously characterized by the prisoner’s counsel in 
his argument to the jury,) this furnishes no cause of reversal, 
when the record shows that, before the jury retired, the judge 
told them that, in using the expression, “it was far from the 
intention of the court to characterize them as small or insignifi- 
cant, or to indicate in what light they were to be considered 
and weighed by the jury.”........ Higa ich aa ate de We ca nn aig ays 
44, Admissibility of evidence in extenuation of assault—Under an in- 
dictment for an assault and battery, the prisoner cannot be 
allowed to prove what took place between him and the prose- 
cutor at a previous interview in the forenoon of the same day, 
‘which is too far removed in point of time from the actual en- 
gagement to constitute a part of the res geste. —Rosenbaum v. 
BN I Fags o> crsccsens Te TTT Tree eT TT eree Tee 











































CUSTOM. 
See Evipence, 41. 


DAMAGES. 

1. Recoupment.—Expenses, necessarily incurred by the hirer, in 
the successful defense of an action of trover, instituted against 
him by the owner, for the alleged conversion of the slave dur- 
ing the term, cannot be recouped in a subsequent action on the 
note given for the hire—Deens v. Dunklin,.................. 

2. Measure of damages in action on attachment bond.—In an action on 
an attachment bond, if the attachment was only wrongfully sued 
out, the plaintiff is entitled to recover the damage actually sus- 
tained, which does not include the injury to his wounded feel- 
ings ; but if sued out wrongfully and vexatiously, he is entitled 
also to recover vindictive damages.—Floyd v. Hamilton..... . 

3. Damages against payee and acceptor of bill of exchange—In an 
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DAMAGES—continuep. 


action against the payee and endorser ofan inland bill of ex- 
change, duly protested for non-payment, the mere fact that the 
bill was addressed to,and accepted by the defendant, does not 
relieve him from the payment of damages.--McKenzie v. 
i ee ee CURE Wa acne needs hale aeeds ee meee ke 


4. Charge on question of damages, excluding portion of evidence from 


consideration of jury, erroneous.—Plaintiff having introduced a 
physician as a witness, who testified that, in his opinion, the 
slave whose soundness was in controversy was diseased at the 
time of the sale, and valueless; and there being no evidence of 
the actual value of the slave at that time, if she was not value- 
less,—it is error in the court to instruct the jury, “that if they 
were satisfied that the slave was unsound at the time of the 
sale, and if they believed the testimony of said physician as to 
her worthlessness, then they must find the full value of the 
slave for the plaintiff, although, on the whole proof, they might 
believe that the disease did not render her wholly valueless.” 
I Hs Sib 5 ook oh icc cc sons rsetabucyeabtogases 


DEEDS. 
1. Conveyance of wife's separate estate——A bill of sale for a slave 


belonging to the wife’s separate estate, executed by husband 
and wife, attested by only one witness, and not shown to be 
under seal, is not sufficient, under the provisions either of the 
Code or of the act of 1850, to pass the title of the wife cs a 
minor — Whitman’ v. Abernathy,... .. 6.050. cccccsssceses eons 


. Construction of deed of gift——A deed of gift, by which a father 


conveyed a slave to a trustee, in trust for the sole use and ben- 
efit of his daughter Eliza Jane, then a married woman, “for and 
during the time which she shall remain the wife of the said 
David,’ her husband; “and if the said Eliza Jane shall die 
before her said husband, then to the sole use and benefit of the 
heirs of her body forever ; which said hire and profit of said 
negro, and the use and benefit thereof, to the said Eliza Jane as 
aforesaid, are, from time to time, and at all times during the 
coverture, to be and remain to the sole and separate use and 
enjoyment of the said Eliza Jane during her life, and after her 
death to the heirs of her body,”’—vests an absolute title in the 
daughter.—McCullough v. Gliddon,................eeeeeeeee 


3. Cancellation of deed.—The mere cancellation of adeed does not 


divest the title of the grantee, nor does it enable the grantor, 
by a subsequent conveyance, to pass the title to one who is not 
shown to be a bona-fide purchaser or incumbrancer without 
notice of the canceled deed.—Fawcetts v. Kimmey,........... 


4. Predicate for secondary evidence of deed——The grantee being pre- 


sumed to have the custody of a deed, the fact that he fled from 
the State, eight or nine years ago, asa fugitive from justice, 
and has not since been heard of, is a sufficient excuse for the 
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DEEDS—continvuep. 


non-production of the deed by one claiming under a purchase 
at execution sale against him.—-Shorter v. Sheppard.......... 


5. Secondary evidence of execution and contents of lost deed.—The oral 


admissions of the grantee, as detailed by witnesses twelve or 
thirteen years after they were made, to the effect “that he had 
given up the property, the times being hard, and he being una- 
able to make his payments ;” “that he had given all the lands 
back to his uncle ;” “that he had parted with all the rights he 
had to the lands, and to his uncle ;’ and “that he had re-con- 
veyed all the lands back to his uncle ;”—-held insufficient, under 
under all the circumstances of the case, to establish the execu- 
tion and contents of a re-conveyance of the lands.............. 


6. Admissibility of sheriff’s deed as evidence—The admissibility of 


a sheriff’s deed, as evidence for the purchaser at execution sale, 
is notaffected by a variance between the judgment and execu; 
tion under which the sale was made, and the recitals thereof in 
the deed.—_Wiilson v. Campbell,.............. bade habsapense 


. Registration of assignment of patent-right—The registration of 


an assignment of a patent-right, under the acts of congress, is 
only necessary by way of notice to subsequent purchasers from 
the assignors: as between the parties and strangers, the failure 
to record the assignment does not affect its validity—Black v. 
ear ee eee re ee eee ee eer 
Proviso to registration law, respecting property removed from 
another State—-The statute of 1823, (Clay’s Digest, 255, 3 4,) 
postponing the lien of an unrecorded mortgage in favor of 
creditors without notice, contains an express exception as to 
persons “ who shall have removed from another State ;” conse- 
quently, it has no application where the mortgagee files a bill 
to enforce his lien within twelve months after the property is 
brought into this State——Donald & Co. v. Hewitt,..... ee 
Kentucky registration statute construed ——The registration law of 
Kentucky, relative to “deeds of mortgage or deeds of trust,” as 
pleaded in this case, applies to an equitable mortgage, which 
merely creates a charge on property..............eeeeeeeeee 


10. Validity of trust deed—A deed of trust, executed before the 


adoption of the Code, by which a debtor conveyed all his prop- 
erty to a trustee, in trust for the payment of his debts and the 
support of his wife and children, is not fraudulent on its face 
as against creditors; the provision for the payment of debts 
not being vitiated by the provision for the benefit of the gran- 
tor’s family —Green v. Br. Bank at Montgomery,............. 


11. Validity of sale for taxes—The appellate court cannot affirm 


the validity of a sale and conveyance of land by a city tax-col- 
lector, when the record only sets out his deed to the purchaser. 
Collins v. Doe d. Robinson,............. .«. EE eee 


12. Validity of patent—-A patent from the United States govern- 


ment, which recites that a Creek Indian “became entitled” to 
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DEED=*—continvep. 
land under the provisions of the treaty of 1832, and that the 
land was afterwards sold under the provisions of the act of 
congress of March 3, 1837, authorizing the sale by the govern- 
ment of unsold reservations, cannot be pronounced void on its 
Wa na aie le cn oars CORE TOLERATE OEP 
13. Validity of mortgage impeached for fraud—A mortgage, 
founded on valuable and adequate consideration, will not be 
declared void for fraud, when assailed by a subsequent pur- 
chaser at execution sale against the mortgagor, on proof of the 
mortgagor’s embarrassed condition and relationship to the 
mortgagee.—Troy v. Smith & Shields,..................000- 
14. Validity of mortgage not affected by changing form of security, or 
blending new debt.—The validity of an equitable mortgage, crea- 
ted by contract, is not affected by the fact that the notes actu- 
ally given did not correspond with those contemplated when 
the contract was made, or that they were made to include an 
additional indebtedness not provided for by the contract. 
Oe Bs Fi Is 5 koi cdd ceeded sens vinennsbaen ayes 
15. Fraudulent deed not reformed.—A court of equity will not, at 
the instance of the grantor, declare a deed, absolute on its face, 
to be a mortgage or trust, when the evidence shows that the 
transaction was intended by the parties to delay, hinder or 
defrand the grantor’s creditors—May v. May’s Adm’r..,..... 
16. Equitable relief against mistake or fraud in obtaining conveyance. 
If a purchaser of an undivided half interest in a tract of land, 
by mistake or fraud, and without the knowledge or consent of 
his vendor, obtains a conveyance of the absolute property, a 
court of equity will direct a re-coaveyance to the vendor of an 
undivided half interest—Armour v. Lose,.........ceeceecees 


DEPOSITIONS. 


1. Objection to deposition good in part only—A motion to suppress 
two depositions, on a specified ground which is not well taken 
as to one of them, may be overruled entirely.—Bartee v. James, 

2. Specific objection to deposition—A motion to suppress a deposi- 
tion on a specified ground is a waiver of all other grounds of 
NN Hanae bE rata an es caw ene bree eee eee 

3. When motion to suppress must be made.—A motion to suppress a 
deposition, on account of the incompetency of the witness from 
interest, comes too late (Code, 2 2328) when the deposition is 
offered on the trial—Thompson v. Rawles,...........+2++- “e 

4, Motion to suppress on account of defective statement of case—In a 
qui-tam action under section 1953 of the Code, it isno ground 
for the suppression of a deposition taken by the plaintiff, that 
neither the commission nor the interrogatories show the char- 
acter of the action—Cotten v. Rutledge,............seeeeeees 

5. Motion to suppress on account of defective execution of commission. 
A deposition will be suppressed on motion, when it appears 
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DEPOSITIONS—continvep. 
from the certificate of the commissioner that the witness died 
before signing it; the commissioner testifying, also, that the 
witness took the interrogatories away with him, and re- 
turned the answers to him already written out, but never sub- 
scribed or verified them by oath.—Wilson v. Campbell, 

6. Motion to suppress on account of incompetency of commissioner. 
A deposition, taken in Texas, will not be suppressed on account 
of the incompetency of the commissioner by whom it was taken, 
on proof of the simple fact that a person of the same name, who 
had lived in Alabama, was a brother-in-law of one of the parties 
to the suit—Blakey v. Blakey, 

7. Responsiveness of answer to interrogatory.—In answer to an inter- 
rogatcry, calling on the witness to state, if he heard a particu- 
lar conversation relative to the plaintiff, “how it occurred, and 
what it was, and who were present,” an answer in these words, 
“T have no recollection at this time of the plaintiff’s name ° 
being mentioned in the conversation had on that day,” although 
not full and satisfactory, is responsive to the interrogatory. 


CIN Codsiwwerescwss cous aa sieeeaseee’ Menee Meee 





IVORCE. 

1. Proof of plaintiff’s residence.—To entitle a party to a divorce, 
(Code, 31969,) when the defendant is a non-resident, the plain- 
tiff must allege and prove his own bona-fide residence in this 
State for one year next before the filing of the bill—Crossman 
v. Crossman, 

2. What constitutes abandonment—The husband cannot obtain a 
divorce on the ground of abandonm-nt, (Code, 3 1961,) on proof 
that he removed to this State more than twenty years before 
the filing of his bill, and that his wife afterwards refused to 
comply with her promise to follow him: he must show a refu- 
sal on her part to live with him for three years next before the 
commencement of the suit 

3. Abandonment of wife by husband entitles her to alimony.—The 
legal abandonment of the wife by the husband, in driving her 
forth from his home without justifiable cause, and failing to fur- 
nish her with the means of support, entitles her to a decree for 
alimony.—Mims v. Mims, 

Also, Wray v. Wray,.. 

4. Insanity excuses ebaltery. —Adultery, committed by the wife 

while insane, is no bar to her claim for alimony 98, 187 


DOWER. 

1. Compensation for dower.—Where the probate court decrees to 
the widow, as compensation for her dower interest in the lands 
of her deceased husband, which were sold with her consent, 
(Code, 221873-75,) one-ninth of the purchase-money, with inter- 
est, the appellate court cannot hold the allowance inadequate, 
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DOW ER—continuED. 
when it appears that, however healthy she may be, the widow 
is thirty-seven years of age.—Sherard v.Sherard’s Adm’r..... 


EJECTMENT. 

1. When vendor may maintain ejectment against purchaser —A pur- 
chaser of land, holding only his vendor’s bond for title, cannot 
defeat an ejectment by the latter, although the sale was made 
under 4 mortgage and the entire purchase.money has been paid; 
nor does a sub-purchaser from him occupy any better position. 
Collins v. Doe d. Robinson,............. ere itive Cexwawns x 

2. When mortgagee may maintain ejectment.—Authorities cited by 
the court on the question, whether a mortgagee may maintain 
ejectment after payment of the mortgage debt........ apawicwes 

3. Limitation of action.—There is no statute of limitations of force 
in this State, applicable to an action of ejectment commenced 
within one year after the adoption of the Code, (January 17, 
1853,) unless a bar was perfected under the statute which exist- 
ed before the passage of the act of 1843........... esbeees ee 

4, Admissibility of execution as evidence for purchaser at sheriff's 
sale.--In ejectment against a purchaser at sheriff’s sale, the 
execution under which the sale was made, being regular on its 
face, is admissible evidence for him, although its validity is 
controverted on the ground that the plaintiff therein was dead 
when it issued.—Wilson v. Campbell,............ elses baie carats 


ELECTION. 

1. Election by distributees to ratify conversion by administrator.—If 
an administrator converts the assets of the estate into other 
specific property, the distributees may, at their election, either 
charge him with the value of the converted assets, or pursue 
and claim the specific property obtained in exchange.—Black- 
WEE Fs isk has twasdiewnins acdicaeneses tian Kea War bes 

2. Election in matter of equitable conversion.——W here land is direct- 
ed by will to be sold and converted into money, although a 
court of equity will consider and treat it as money, the parties 
interested may, at their election, re-convert the property into 
land ; but such re-conversion can only be made by all the par- 
ties interested, and not by each separately for himself——High 
SR Nee Tet Tere ap alereds Gisele cle ora ios Setosiesioe eee 

3. Same.—The distributees of a deceased legatee cannot make 
such election, without showing that the absence of debts ren- 
ders administration on the estate of the legatee unnecessary ; 
nor can amarried woman, not owning a separate estate by 
statute, make such election for herself, although she is living 
separate and apart from her husband............e.seeeeeeees 


ERROR AND APPEAL. 
I. Wuen Appeat Lizs. 


. From probate decree— We do not assent to the proposition, 
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ERROR AND APPEAL—continvep. 
that this court has no power to revise the decisions of the pro- 
bate court in this class of cases;” 7. ¢e, in the matter of an 
application by the widow, on final settlement of the estate of 

her deceased husband, for compensation on account of her 

dower interest in the lands which were sold.—Sherard v. She- 

a iikh kv eed neh kena hed ees ka mkndaee ones 4 






















II. Bonp, anp Security ror Costs. 


2. Sufficiency of appeal bond.—Where a married woman takes an 
appeal, from a judgment in an action _at law against her and her 
husband, she may execute an appeal bond in her own name, 
without joining her husband.—Childress and Wife v. Taylor... 185 

3. Same.—A bond, conditioned as supersedeas bonds usually are, is 
a sufficient security for the costs of an appeal, (Code, 2 3041,) 
although the decree appealed from is one which cannot be 
superseded.—McCollum v. McCollum’s Executor............. 711 

4, Same.—If an appeal bond describes the judgment as having 
been rendered against the appellant and her husband, when the 
record shows that it was rendered against her alone, the ap- 
peal will be dismissed on motion.—Burdine v. Mustin......... 634 

5. Implied waiver of defective appeal bond.—The filing of a brief by 

the appellee’s attorney, in which he discusses the merits of the 

case, and, at the same time, insists that the appeal ought to be 

dismissed, is not equivalent to a joinder in error, nor is it an 
implied waiver of defects in the appeal bond..............+.. 

























IIT. Lrwrration. 
6. Under act of 1854.—The act of February 15, 1854, (Session Acts 
1853-54, p. 71,) “to modify the operation of the statute of limi- 
tations,” in its application to “ causes of action” accruing prior 
to the 17th January, 1853, embraces appeals. (Overruling 
Green v. Maclin, 29 Ala. 695.)—Lewis’ Adm’r v. Lindsay’s 


ee eee erases eer ere eee eeeeeeeereeseeseeeeeeeeseeeeeesene 











IV. Practice. 


. What constitutes record in sci. fa. against bail.-—A recognizance 
copied into the transcript by the clerk, but not made part of 
the record by exceptions or appropriate reference, cannot be 
looked to as part of the record ofthe proceedings against bail 
on their forfeited nndertaking.—Cantaline v. The State........ 439 
8. Amendment of judgment pending appeal—When a judgment is 
amended nun pro tunc, after an appeal has been sued out, by the 
addition of another party defendant, the amendment wili be 
considered as relating back to the date of the original judg- 
ment, for the purpose of bringing up the entire case with the 
new party, but not for the purpose of defeating the appeal on 
account of the want of proper parties, or a misdescription of 
the judgment in the appeal bond —Farmer v. Wilson......... 446 
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ERROR AND APPEAL—contTiINnvED. 

9. Substantial defect in complaint available on error after judgment 
by default—When the complaint does not show a substantial 
cause of action, the judgment will be reversed on error, 
although it was rendered by default without objection.—Child- 
ress v. Mann & Co 

10. Error without injury in action of court on pleadings.—Where 
two special pleas in bar, both substantially the same, and both 
defective, are interposed by the defendant in a criminal case, 
aud issue is taken on one of them, the failure of the court to 
require the State to demur, reply, or take issue on the other, is 
not available to the defendant on error.—Henry v. The State.. 

11. Refusal of charge on effect of evidence.—The refusal of a charge 
on the effect of the evidence, at the request of a party in whose 
favor the undisputed facts of the case established a legal con- 
clusion, is an error which will work a reversal of the judgment, 
unless the record shows some sufficient legal reason for the 
reiusal.—Rhodes v. Otis votes 

12. Appeal in probate cases tried on bill of sithathieiia appeal 
from a decree of the probate court, rendered on the final settle- 
ment of an administrator’s accounts, is required to be tried on 
the bill of exceptions, (Code, 231891 ;) vonsequently, the appel- 
late court will not look to other parts of the record, for sup- 
posed errors not disclosed by the bill of exceptions.—Bartee 
and Wife v. James 

13. Presumption in favor of ruling of primary court—Where the 
admissibility of evidence depends upon the other evidence 
then before the court, and the bill of exceptions does not show 
whether, at the time it was admitted, the other evidence which 
authorized its admission was before the court or had been ex- 
cluded, the appellate court will make that intendment which 
may be necessary to sustain the ruling of the primary court. 
Smith v. Gaffard 

14. Same.—On motion to nonsuit the plaintiff, because the verdict 
in his favor is less than fifty dollars, (Code, 2 2365,) if the record 
does not show on what ground the motion was overruled, and 
contains no bill of exceptions or statutory affidavit, the appel- 
late court will presume that the action of the primary court 
was predicated on a good and sufficient reason.— Wynn v. Sim- 





15. Same.—Where the judgment final, in scire facias against bail, 
recites the issue and return ofan alias scire facias, but the alias 
itself is not set out in the transcript, the appellate court will | 
presume that the recitals are true, and that the alias has been 
lost.—Cantaline v. The State 

16. Same.—When the bill of exceptions does not purport to set 
out all the evidence, the appellate court will presume that an 

Nesbitt v. Pearson’s Adm’r, 668 

17. Conclusiveness of judicial decisions—An opinion of the supreme 








ERROR AND APPEAL—conrtinveEp. 
court, whether right or wrong, is the law of the case in which 
itis pronounced, and is not open to revision on a second appeal ; 
consequently, if that opinion asserted that, upon all the evi- 
dence set out in the bill of exceptions, the court below might 
have instructed the jury that the plaintiff was not entitled to 
recover, it is conclusive against the plaintiff’s right of recovery 
on every aspect of the case which that evidence tended to es- 
tablish, whether presented by the pleadings or by the instruc- 
tions to the jury.—City Council of Montgomery v. Gilmer & 
RR Ret oie et i ie a wc wage be bate AMEN OE w cies 116 
18. Same——On a second appeal ina cause, the appellate court 
must be governed by the points and principles settled and 
decided on the former appeal, unless the record shows so ma- 
terial a change of the case as renders them inapplicable; nor 
can error be imputed to the inferior court, so far as its subse- 
quent proceedings conform to those points and principles. ° 
EE cK Sea ak es bh agaieah ane a Kes Kd baNe CdR en es 4 
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VY. JUDGMENT. 






19. Reversal in part—On appeal by the defendant from a judg- 
ment of the circuit court, overruling his demurrer to the 
plaintiff’s evidence, and rendering judgment final, without the 
intervention of the jury, for the amount of the account sued 
on; the appellate court, while reversing the latter part of the . 
judgment, and remanding the cause that the damages may be “ 
ascertained by a jury, will not disturb the judgment on the 
demurrer, if it be correct.—Patterson v. Blakeney........... 338 

20. Sentence of conviction corrected and affirmed—Where the judg- 

ment of conviction, in a capital case, does not specify the day 

on which the prisoner is to be executed, the appellate court, on 

affirming the judgment, (Code, 22 3663-64,) will appoint the day 

of execution.—Russell v. The State............eeceeeeeceees 














ESTATES OF DECEDENTS. 
1. Presentation of claim.—Where it appears that an execution 
against an administrator, on a judgment recovered against h's 
intestate in his lifetime, was placed in the hands of the sheriff, 
and that the administrator, on seeing the execution, applied to 
the creditor for indulgence, which was granted to him,—this is 
sufficient proof of a presentation of the demand to avoid a plea 
of the statute of non-claim.—Harrison’s Adm’r v. Jones’ Adin’r, 258 
2. Jurisdiction of orphans’ court to sell real estate of decedent.-—The 
orphans’ court has no jurisdiction to order the sale of land, to 
which the decedent had a pre-emption claim at the time of his 
death, when it appears that he died before perfecting his claim, 
and that his administrator afterwards obtained a certificate of 
entry in his name, by the payment of money advanced by third 
persons, under a contract with the administrator that the land 
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should be sold under an order of court for their reimburse- 
ment, the decedent’s estate being insolvent——Cothran v. 
McCoy’s Heirs 
3. Same.—The orphans’ court has no jurisdiction to order the 
sale of lands, to which the decedent had a pre-emption claim at 
the time of his death, and which were afterwards entered by 
his administrator in the name of his heirs.—Burns v. Hamil- 
ton’s Adm’r 210 
4. Jurisdiction of probate court to sell personal estate——Under the 
act of 1854, (Session Acts 1853-4, p. 45,) the probate court has 
no authority to order the sale of a decedent’s personal estate, 
for the purpose of making distribution, when that power is 
vested in the executor by the will—McCollum v. McCollum’s 
Executor 
. Validity of order of sale of personalty by probate court—An order 
for the sale of slaves belonging to a decedent’s estate, granted 
by the probate court on the application of the administrator, 
which application shows on its face that a sale was necessary 
for the purpose of paying the debts of the estate, is valid. 
Hatcher’s Adm’r v. Clifton 
6. Presumption in favor of regularity of sale.—In an action brought 
by an administrator de bonis non, against one claiming under a 
purchase at a public sale by the administrator in chief, the regu- 
larity of the sale, and of the order under which it was made, may 
be presumed from the lapse of twenty years, accompanied with 
proof of adverse possession under the sale for that length of 
time, and of the fact that the records of the court were loosely 
kept about the time when the order of sale was made.--Wyatt’s 
Adm’r v. Scott 
. Jurisdiction of equity to make settlement and distribution—The 
chancery and probate courts having concurrent jurisdiction over 
the settlement of decedents’ estates, the former court will 
not, in the absence of special equities, take jurisdiction of a 
final settlement which has already been commenced in the pro- 
bate court.—Moore v. Lesueur and Wife,..... bik wiaaerousiats i mae 





ESTOPPEL. 

1. En pais against hirer of slave-—The recovery of a judgment 
in trover, by the owner against the hirer, for the conversion of 
a hired slave during the term, together with satisfaction thereof, 
establishes a rescission of the contract, and estops the plaintiff 
from afterwards maintaining an action on the note given for the 
hire ; but the mere institution of an action of trover has no - 
such effect, when the action is shown to have been successfully 
defended on the merits.—Deens v. Dunklin 

2. Equitable estoppel against assertion of vendor’s lien.—A court of 
equity will not enforce alien for the unpaid purchase-money of 
land, at the suit of an administrator of the deceased vendor, 
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ESTOPPEL—continvep, 
when it appears that the purchaser also is dead ; that his estate 
was duly declared insolvent, and settled as such; that the land 
was sold, under an order of the probate court, as belonging to 
his estate; that the vendor’s administrator was a bidder at the 
sale, and publicly stated that the purchaser would get a good 
title; and that he filed the notes for the purchase-money as 
claims against the purchaser’s estate, and received his pro-rata 
share of the proceeds of the sale of the land, which he does 
not offer in his bill to return or account for.—Williamson’s 
Adm’r v. Ross, 

3. Estoppel by judgment——When the recitals of a judgment against 
a partnership, confessed by one of the partners, show that he 
had special authority to do so, the other partners are estopped, 
in an action on the judgment, from denying the truth of the re- 
cital.—Elliott v. Holbrook, Carter & Co 

4, When license is irrevocable.—A parol license to float spars down 
a private stream, obtained for valuable consideration, cannot 
be revoked by the grantor, when the grantee, having acted 
under it, would be injured by the revocation: the doctrine of 
estoppels en pais applies to such a case.—Rhodes v. Otis 57 





EVIDENCE. 

I. ADMISSIBILITY AND RELEVANCY. 

1. Words spoken after commencement of suit in slander.—In an action 
for verbal slander, the repetition of the slanderous words 
charged, or the speaking of other words which are of similar 
import, or which expressly refer to the words charged, after 
the commencement of the suit, is admissible evidence for the 
plaintiff, as tending to show malice; secus,as to other words 
spoken after suit brought.—Parmer v. Anderson 
. Evidence showing sense in which words were understood by hearers. 
Where the words charged in the declaration are not, per se, ac- 
tionable, and are nut averred to have been intended to impute 
a slander, or to have been so understood by the hearers, the 
plaintiff cannot be permitted to prove the sense in which they 
were understood by the hearers, so as to convert them into a 
slanderous charge.—Swmith v. Gaffard 
. Relevancy of evidence affecting title of purchaser.—In ejectment 
by the vendor, against one claiming under the purchaser, if it 
appears that no conveyance was executed to the purchaser, 
the fact that he paid the purchase-money is immaterial and 
irrelevant, since such payment could not confer on him any:le- 
gal title—Collins v. Doe d. Robinson 

A. Relevancy of evidence in action against/municipal corporation 
for negligence—In an action against a municipal corpora- 
tion, for damages caused by its neglect of duty in repair- 
ing streets and constructing sewers, it is competent for the 
plaintiff to prove notice to it of the condition of the street, 
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EVIDENCE—continvueEp. 


and its failure or refusal to repair; but evidence showing the 
motives which influenced the individual members of the corpo- 
ration in refusing to sepport a proposition to repair, or that 
they were influenced by malice towards the plaintiffs, is irrele- 
vant and inadmissible.——City Council of Montgomery v. Gilmer 
PREG CS in sie a Lees xieaweiig le ane 
5. Same.—The fact that the aenupesntion was {nfomunedl; at a meet- 
ing of its council, through the report of one its committees, 
that some slight repairs had been made upon a ravine in the 
street, is admissible evidence for the plaintiffs, as tending to 
show a recognition of the street by the corporation, as well as 
notice to it of the character of the repairs.................. 
6. Evidence of debtor’s pecuniary condition in action on attachment 
bond.—In such action, the defendant cannot be permitted to 
prove that the plaintiff, when the attachment was sued out 
against him, was embarrassed in his pecuniary affairs and 
pressed for money, uniess the relevancy of the evidence is 
shown by its connection with some question of frand.—Floyd 
1 TR oie micintiesdi akin econ weianng 
7. Admissibility of partnership accounts against third persous as 
affecting liability of person as partuer.—In an action against sev- 
eral persons, as partners, on a promissory note executed in the 
name of the partnership, accounts contracted by third persons 
with the partuership, under its different firm names, are not, 
prima facie, competent evidence against one of the defendants, 
who pleads non est factum and the general issue——Rabby & 
Die Pe OME 4 Wes Hin 6602 bccn shapers ioc oswehteskumedog 
8. Relevancy of evidence affecting question of undue influence—W here 
one of the issues is, whether the will propounded for probate 
was procured by undue influence ; and evidence has been ad- 
duced showing that one of the slaves, whom the testator directed 
to be carried to a non-slaveholding State and there emancipated, 
making her one of his legatees, had influence over him, and a 
motive to exercise it in procuring such a will,—it is competent 
for the proponent to prove who was the reputed father of said 
slave, and that her reputed father liad given the testator, on his 
removal to this State, fifteen or twenty likely negroes.—Pool’s 
RUT eT TT TEPPER re 
9. Relevancy of evidence to prove undue influence or insanity.—The 
fact that the testator, several. months after the execution of his 
will, executed a deed conveying all his property to a trustee, 
to be managed and controlled for him, and that this was done, 
at the instance of his friends, for the purpose of placing him 
in an advantageous position to contest the validity of a con- 
tract which he had previously made, is relevant evidence for 
the contestants, as affecting the question of the testator’s men- 
tal capacity and susceptibility of influence from others.—Stubbs 
WF acacdcrcnecsicvessnwnwes co uins inca eet OOS ae 
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EVIDENCE--continvep. 
10. Same.—Whether a will is natural, is a legitimate inquiry, when 
its validity is contested on the grounds of undue influence and 
insanity ; and, as affecting that question, the pecuniary circum- 
stances of the testator’s nephews, who, in the event of his in- 
testacy, would have been the distributees of his estate, are rele- 
vant and pertinent evidence.............eceeeee nica MPews & 
11. Same.—tThe fact that the testator, after the execution of the 
paper propounded as his will, gave a mortgage to secure a 
debt not really due, is also competent evidence for the contest- 
ants, as bearing on the question of his intellectual condition 
nn TELE STEEP E Eee TTT eT eT TTT TTT eeEe 
12. When witness may testify to ignorance of fact— Where the situ- 
ation of a witness was such that, if a certain fact had existed, 
he would probably have known it, his want of knowledge is 
some evidence (though slight) that it did not exist; and he will 
be allowed to testify, in such case, that if the fact existed, he 
did not know it.—Blakey’s Heirs v. Blakey’s Executrix........ 
13. Admissibility of garnishee’s answer—When the answer of a 
garnishee is contested by the attaching creditor, although the 
onus is on the plaintiff, the answer itself is not evidence for the 
garnishee.—Sevier v. Throckmorton..........eseeeeeeeecees 
14. Admissibility of execution as evidence for purchuser at sheriff's sale. 
In ejectment against a purchaser at sheriff’s sale, the execution 
under which the sale was made, being regular on its face, is ad- 
missible evidence for him, although its validity is controverted 
on the ground that the plaintiff therein was dead when it was 
issued.— Wilson v. Campbell............... [OxeNNGE RES Vos ene 


II. Apmtsstons, Decuarations, Hearsay, Res Gest a. 


15. Implied admission —A conversation between the plaintiff’s 
agent and the defendant, relative to the bill of exchange on 
which the latter was sought to be charged as acceptor, under 
an acceptance by another as his agent; in which conversation, 
the defendant did not deny his liability on the acceptance, but 
asserted that a third person, to whom he had sold the steam- 
boat, ought to pay a part of the amount, because the bill was 
drawn on account of the insurance of the boat, and the policy 
was unexpired at the time the boat was sold,—is competent 
evidence against the defendant, as an implied admission of his 
liability on the acceptance.—May v. Hewitt, Norton & Co..... 

16. Admissibility of evidence in explanation of admission.—Plaintiff 
having proved an admission by defendant of what he ‘had 
said, in a conversation between his brother and himself, 
relative to the plaintiff, it is competent for the defendant, in re- 

buttal of any inference of malice from the words used by him, 

to prove what he did actually say in the conversation with his 
brother, and the circumstances under which it was said.—Smith 

WANE Sco vevesvcens rCTTTe TTT TTT TTT TTT TTT TT 
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EVIDENCE—continvep. 

17. Whole conversation ad nissible evidence, when part has been proved. 
Plaintiff having proved, that when his agent called on defend- 
ant, and mentioned to him the subject of the plaintiff’s claim, 
defendant said, that he would start in a few days to the place of 
plaintiff’s residence, and would there see him about it,—it is 
competent for the defendant to show that, in the same conversa- 
tion, he said he had a receipt agaiust the claim.—Scruggs v. 


18. Attorney's authority to make admissions—An agreement or ad- 
mission of counsel, as to the conduct of a trial in court, has the 
same binding efficacy as if made by the party himself——Rosen- 
baum v. The State 

19. Admissibility of transferror’s declarations as evidence against 
transferree—In an action brought by the assignee against the 
maker of a promissory note, the defendant seeking to establish 
as a set-off a note executed by the assignor to a third person, 
and transferred by the latter to the defendant, a memorandum, 
written on the latter note by the plaintiff’s assignor, stating 
that said note, if “taken up” by the defendant, should be cred- 
ited on the note of the latter to him, is competent evidence for 
the defendant, if shown to have been made before the transfer 
of the note sued on.—Grayson v. Glover 

20. Admissibility of proponent’s declarations as evidence against oath 
The declarations of the proponent, he not being the sole lega- 
tee, are not competent evidence to defeat the probate of a will, 
when all the other legatees are neither contesting parties, nor 
consent to the admission of the declarations——Blakey’s Heirs 
I IES. dads cdi pseeiiscrdacsndaseaebans ans aa 

21. Admissibility of slave’s declarations——The declarations of a 
slave, complaining of sickness, and detailing her symptoms, are 
competent evidence on the principle of res geste,as well as from 
the necessity of the case, though made to a person who is not 
a physician; secus,as to her declarations, to the effect “that 
she had been that way, off and on, for the last year or two.” 
Holloway v.Cotten,..... 

22. Calling for question and answer when hearsay.—The fact that a 
party, in examining a witness, calls for a question propounded 
by the witness to a third person, gives him no right to call for 
the reply, which, under such circumstances, is mere hearsay. 
Floyd v. Hamilton. . ‘ 

23. General notoriety adetedite to prove lnowhedge of fact. —The 
fact that the intemperate habits of the person to whom the 
liquor was sold were notorious in the neighborhood in which 
the defendant lived, is proper evidence for the consideration of 
the jury in determining whether his habits were known to the 
defendant.—Stallings v. The State... 


50 
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EVIDENCE—contInvueD. 
III. BurpEN, WEIGHT, AND SUFFICIENCY. 


! 


24. Burden of proof on question whether stream is navigable—aAll . 


streams below tide-water being, prima facie, public, while all 
above it are, prima facie, private, the onus of proof is ona party 
who claims that a stream above tide-water is navigable. 
Rhodes v. Otis 

25. Burden of proof as to testator’s capacity When the probate of 
a will is contested on the ground of the insanity or mental in- 
capacity of the testator, it is not incumbent on the proponent, 
in making up the issues, to affirm that the testator was of sound 
mind ; nor is the onus on him of proving sanity.—Stubbs v. 
Houston 

26. Proof of plaintiff’s ownership—In an action by the assignee 
against the maker of a note, the plaintiff is not required to 
prove his ownership, unless it is denied by a sworn plea.—Nes- 
bitt v. Pearson’s Adm’rs 
Also, Smith v. Harrison 

27. Effect of receipt as evidence.——A receipt in full of all claims due 
up to its date is presumptive evidence of the payment of a de- 
mand then past maturity,and throws on the creditor the burden 
of proving that such demand was not in fact included in it. 
Scruggs v. Bibb 

28. Charge on effect of good character as evidence-—A charge to the 
jury, in a criminal prosecution for a misdemeanor, instructing 
them “ that evidence of good character went only to the ques- 
tion of the defendant’s guilt, and, if they found him guilty, 
should not be regarded in mitigation of the fine they might 
think proper to assess against him,” is erroneous.—Rosenbaum 
v. The State 

29. Identification and proof of contents of lost bank-notes.—In an ac- 
tion to recover the value of bank-notes lost or destroyed, it is 
incumbent on the plaintiff to first prove the existence and loss 
of the notes, and then to adduce proof of their contents; and 
proof of their aggregate amount and issue by the bank, with- 
out other evidence of their identity and contents, is not suffi- 
cient to authorize a recovery.—Bank of Mobile v. Meagher 


30. Proof of payment by administrator.—The creditor’s receipt is 
sufficient to entitle the administrator to a credit for the payment 
of the demand, although it appears that the matter is left open 
for adjustment on settlement of their private accounts.—Hen- 
derson v. Simmons 


IV. Marrers Jupicratity ¥ .own. 
31. Charter of corporation.—The charter of a female college, which 
is a private corporation, cannot be judicially noticed by the 
appellate court——-Drake v. Flewellen & Co 


668 
706 
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EVIDENCE—continvep. 

32. Judicial officers——The supreme court will take judicial notice 
of the resignation of a circuit judge.—Ex parte Peterson 

33. Time—Courts will take judicial notice of the coincidence of 
the days of the month with days of the week, as shown by the 


- 


almanac.—Sprowl v. Lawrence 674 
34. Form of bank-notes——Courts will take judicial notice of the 

fact, that bank-notes are payable on demand.—Bank of Mobile 

v. Meagher & Co 622 


V. Opsections. 


35. Demurrer.—On demurrer to the plaintiff’s evidence, and issue 
joined thereon, the question for the decision of the court is, 
whether, allowing every intendment which could be made in 
the plaintiff’s favor, the jury might legally render a verdict for 
him on the evidence.—Bates’ Adm’r v. Bates 

36. Same.—When issue is joined on demurrer to the plaintiff’s 
evidence, in an action on an open account, it is the duty of the 
court to overrule the demurrer, if the jury might, from the ev- 
idence, legally find even nominal damages for the plaintiff. 
Patterson v. Blakeney............... ‘ 

37. General offer of evidence partly illegal—-When evidence is of- 
fered, of which a portion is illegal, the court may reject it all, 
and is not bound to separate the legal from the illegal part. 
Jeans v. Lawler 

38. Admissibility of evidence for single purpose only—When the 
court has admitted evidence which is competent for but one 
purpose, the opposite party, instead of moving its exclusion, 
should ask the court to limit its effect by appropriate instruc- 
tions to the jury—Scruggs v. Bibb 


VI. Opinion. 

39. Opinion of witness as expert.—A practical brick-mason, who had 
aided in the construction of plaintiff’s wall, may be asked his 
opinion as an expert, whether the quantity of rain which fell on 
plaintiff’s premises within the wall was sufficient to wash it 
down.—City Council of Montgomery v. Gilmer and Taylor.... 

40. When witness may give opinion as to testator’s sanity —A witness 
who had known the testator from childhood, and been intimate 
with him, is competent to give his opinion as to the latter’s 
mental status generally, although he seldom saw him during the 
two or three months which immediately preceded the execution 
of the will.—Stubbs v. Houston............eeeeeeeeseeeeeee OOO 

41. Same.—The fact that a witness, who had an opportunity of 
forming a correct judgment of the testator’s sanity, is unable 
to state all the circumstances on which his opinion is predicated, 
or that the circumstances stated by him do not justify his opin- 
ion, does not authorize the court to exclude his opinion as evi- 
dence, or to instruct the jury to disregard it............. ‘eae 
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EVIDENCE—continvep. 
42. Custom not proved by opinion of witness—A custom of trade, 
limiting the liability of the owners of a steamboat for cash-let- 
ters, cannot be established by the opinions of witnesses, to the 
effect that the clerk only is responsible—Garey v. Meagher 
ame e th hair rvnardtennnemh snd Abuht peddeiew ta vote 630 
43. Secus as to value of services-—When an administrator claims to 
retain for the value of certain services rendered to his intestate 
during several years before the death of the latter, in superin- 
tending the farm, making contracts for him, attending to his 
negroes, &c., he may prove. the yearly value of such services 
by .the opinion of witnesses.—Parker’s Heirs v. Parker’s 








Corer e sees ee eeesee see eeeeeeeeeeseeeseeseeeeeseeereoe 


VII. Paro, anp WritTEN. 


44. Admissibility of parol evidence to explain acceptance of bill.—In an 
action against the owner of a steamboat, seeking to charge him 
as the acceptor of a bill of exchange, which was drawn by the ° 
clerk on the owner, and accepted by the captain, if it is doubt- 
ful from the face of the bill whether the acceptance imports a 
personal liability on the captain, parol evidence is admissible 
to show that such acceptance was intended to bind the owner, 
and that he authorized it to be made in that name and form. 
Be Ns TRON BEI 6 iniiiec canes sobs ss sans -eneieto eee . 161 
45. Admissibility of parol evidence to explain terms of written lease. 
In an action between landlord and tenant, parol evidence is not 
admissible, to show that the words, “the said house is to be 
furnished with gas,” as used in the written lease, meant that 
the landlord should supply gas-fixtures, and not that he should 
pay for the gas consumed iu the house.—Thorpe v. Sughi.... 330 
46. Admissibility of parol evidence to affect award —On motion to have 
an award entered up as the judgment of the circuit court, the 
oral testimony of one of the arbitrators, contradicting one of 
the facts recited in the award as having been ascertained by the 
arbitrators, is inadmissible; the award not being assailed for 
fraud, partiality, or corruption.—King v. Jemison............ 499 
47. Admissibility of parol evidence to affect record—-On motion to 
amend a judgment nunc pro tunc, parol evidence is not admissi- 
ble to prove facts not shown by the record.—West v. Gallo- 
WO GBT ao n's ken etscicevasccmeneconporeavagesescenoess 
48. Same.—On motion to amend a record nunc pro tunc, so as to 
make it show that a judgment by default was rendered on the 
fourth, instead of the third day of the term, the correctness of 
the entries on the minutes of the court, showing the meeting 
and adjournment of the court, and the day on which the judg- 
ment was rendered, cannot be contradicted or impeached by 
parol testimony, which does not show fraud.—Courson v. Her- 
CO IE 6s 6 6 WG i 0s caine v.aaleg eG Keene ce cons a ppececee 
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VIII. Parties. 
49. Failure of party to answer interrogatories—If the plaintiff 
fails to fnswer interrogatories propounded to him by the de- 
fendant, the court is not required to dismiss his suit, (Code, 
@ 2334,) but may either continue the cause until full answers 
are made, or compel an answer by attachment, or direct a non- 
suit.—Ex parte McLendon.............ccssecerescescescees 200 









IX. Primary anp SEconDaARY. 
50. Predicate for secondary evidence of deed.—The grantee being pre- 
sumed to have the custody of a deed, the fact that he fled from 
the State, eight or nine years ago, as a fugitive from justice, 
and has not since been heard of, is a sufficient excuse for the 
non-production of the deed by one claiming under a purchase 
at execution sale against him.—Shorter v. Sheppard.......... 648 
51. Secondary evidence of execution and contents of lost deed.—The oral 
admissions of the grantee, as detailed by witnesses twelve or 
thirteen years after they were made, to the effect “that he had 
given up the property, the times being hard, and he being una- 
‘able to make his payments ;” “that he had given all the lands 
back to his uncle ;” “that he had parted with all the rights he 
had to the lands, and-to his uncle;” and “that he had re-con- 
veyed all the lands back to his uncle ;”’—held insufficient, under 
all the circumstances of the case, to establish the execution 
and contents of a re-conveyance of the lands................. 648 
52. Secondary evidence of testimony of absent witness—A written 
statement of the testimony given by a witness on the coroner’s 
inquest cannot be received in evidence, although it is shown 
that the witness has since removed from the State——Dupree v. 
gg ee eee Oe Oe isishadhe thease 
53. Waiver of objection to secondary evidence.—Under an exception to 
the master’s report, on account of the allowance of an item in the 
statement of an account, a party cannot avail himself of the 
objection that secondary evidence was admitted without the 
proper predicate : an objection should be made to the testimony 
when offered, and an exception taken to the overruling of the 
objection.—Taylor and Wife v. Kilgore,..................2-2. 214 

































X. Pusiic Documents, Recorps, AND JUDGMENTS. 
54. Letter from commissioner of general land-office, expressing opinion 
as to validity of entry.—A letter from the commissioner of the 
general land-office, expressing his opinion as to the validity or 
invalidity of an entry of land, and containing instructions as to 
what should be done with conflicting entries to the same land, 
is net competent evidence against a party claiming under one 
of the entries, to prove that his entry had been canceled in the 
general land-office.-—Jeans v. Lawler................-- ise co 
55. Proof of letters of guardianship.—tThe certificate of a probate 
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EVIDENCE—continvep. 
judge is not competent evidence to prove the grant of letters 
of guardianship, except as appended to a transcript from the 
records of his court showing the appointment.—Peebles v. 
Tomlinson 

56. Admissibility of record as evidence—In an action against a pur- 
chaser of land at sheriff’s sale, brought by one who was neither 
a party nor a privy to either one of the executions under which 
the sale was made, the record of a motion against the sheriff, 
by the plaintiff in one of the executions, to have the proceeds 
of the sale paid over to him, on the ground that the plaintiff in 
the other execution was dead before the issue of his execution, 
is not admissible evidence against the defendant, to prove the 
fact that said plaintiff in execution was dead before the issue 
of his execution.—Wilson v. Campbell 


249 


57. Same.—The record of a judgment is not admissible evidence, | 


as against a prior purchaser from the defendant therein, to show. 


the existence of an indebtedness prior to its rendition. (Rick, 
C. J., dissenting.)—Troy v. Smith & Shields 

58. Same.—A judgment against the administrator de bonis non of a 
deceased debtor, is no evidence of the debt as against the per- 
sonal representative of the deceased administrator in chief. 
Thomas v. Sterns 


59. Authentication of foreign transcript—A certificate, appended to 
a transcript from the records of the court of equity in South Car- 
olina, in these words: “I,J. J., one of the chancellors of the State 
of said State, and, in turn, presiding chancellor for said district, 
do hereby certify,” &c., appears on its face to be made by the 
proper person, and conforms to the requisitions of the act of 
congress.—-Taylor and Wife v. Kilgore 


EXECUTION. 


1. Validity of execution and levy thereof—An agreement between 
the parties to a pending claim suit, to the effect that a judgment 
of condemnation should be rendered for the plaintiff in execu- 
tion. for a sum less than the real value of the slave in contro- 
versy, and that the title to the slave should vest in the claimant 
on payment of this agreed value within a reasonable time, does 
not render void an execution afterwards issued on a judgment 
of condemnation ; nor does it affect the authority of the sheriff 
to levy on and sell the slave under the execution, notwithstand- 
ing a tender of the agreed value by the claimant.—Patton v. 
Hamner 

. Execution on award.—If an award, made in substantial compli- 
ance with the requisitions of the statute, is not performed 
within ten days after notice of its rendition and delivery of a 
copy thereof, the papers may be filed in the office of the circuit 

‘ court, and an execution immediately issued on the award.-—King 
v. Jemison...., 


214 
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4. 


EXECUTORS AND ADMINISTATORS. 
1. 


i) 


EXECUTION—conrt1nveEp. 
3: 


What title may be sold under execution at law.--A purchaser of 
land, holding only his vendor’s bond for titles, has not such a 
title as is subject to levy and sale under execution at law. 
PT RTTTETETTRT TCT ET TTT 

Same.—Under the law existing in this State prior to the adop- 
tion.of the Code, the equitable title of a purchaser of land, who 
had paid the purchase-money, but had not received a convey- 
ance, could not be sold under execution at law against him. 
NN, i MEN on bi nage sw son wsrane nee eng vss eeeempetns 
See, also, Lien. 


To whom and when letters of administration must be granted. 
Under the provisions of the Code, (22 1668-69, 1675, 1682,) let- 
ters of administration cannot be granted to the largest creditor 
of the decedent, until the expiration of forty days after the 
death of the decedent is known, unless all the persons having a 
prior right to the administration have relinquished their right 
in the manner prescribed in the statute; nor can letters be 
properly granted, before the expiration of such forty days, toa 
person who is neither the widow, (or husband, as the case may 
be,) next of kin, or largest creditor of the decedent, unless all of 
them have relinquished their right—Curtis v. Williams....... 

When application for grant of letters must be made.—The largest 
creditor of the estate, desiring the revocation of letters pre- 
maturely granted to another, and the grant of letters to himself, 
must make his application within forty days after the death of 
the intestate is known, although the persons previously enti- 
tled to administer may not then have relinquished their right. 
(Sronz, J., dissenting, held, that such creditor could not complain 
of the dismissal of his application, which was filed before the 
expiration of the forty days, when he did not show that the 
persons having a prior right had relinquished it.).....-...... 


3. Right of administration cannot be delegated.—-The widow, or other 


person entitled to the administration, cannot delegate that right 
to another, to the exclusion of the person on whom the statute 
Pe eee TT Tee ee TET eT eR en ee 


4. Revocation of letters improvidently granted.—If letters of admin- 


istration have been improvidently granted toa person who was 
not entitled to them, it is the right and duty of the court, on 
the application of any person whose right is thereby preju- 
diced, to revoke them on that ground..................002- 


directs all his property, both real and personal, to be “ valued 
by three disinterested men, and divided or sold,” and the pro- 
ceeds of sale to be distributed among the legatees, but does not 
designate the person by whom the sale is to be made, the execu- 
tor has the power to sell—McCollum v. McCollum’s Ex’r...... 






570 


570 


5. Executor’s authority to sell property—Where the testator’s will . 
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EXECUTORS AND ADMINISTRATORS—continvep. 

6. Commissions of executor or administrator—On partial distribu- 
tion of a decedent’s estate, the executor or administrator is not 
entitled to commissions on slaves which are distributed unsold. 
cee ores gli dheBlbes hae bts any RTT ORT TET 

7. Allowance of interest to alministrator—Where an administrator 
establishes a claim to the allowance of compensation for ser- 
vices rendered to the intestate in his life-time, extending through 
a series of years, the court may also allow interest on each 
year’s wages.—Parker’s Heirs v. Parker’s Adm’rs............ 

8. Allowances to admimistrators generally.—The law does not visit 
administrators, who fill a fiduciary relation which is indispens- 
able in our judicial system, with severer intendments than are 
in lulced against agents generally ; “some of the objections in 
this case betray a too rigid economy in the matter of allow- 
ances.”—Henderson v. Simmons, .& ...0.. cc cce cece cececees 

9. Expenses of propounding supposed will for probate allowed.—Rea- 
sonable Costs amt expenses, incurred by an executor in pro 
pounding for probate a paper which purported to be the last 
will an! testament of the decedent, are a proper charge against 
the estate, if the oxecutor acted in good faith, and had no rea- 
sonal« grounds jor doubting the validity of the paper ; and if 
the executor resicns the trust, without paying such costs and 
expenses, and receiving no credit on account thereof, his suc- 
Cessor tay pay tie demand, and charge the estate with the 
payment; but this item only includes proper expenses incurred 
ina fair and lawial trial of an issue to test the validity of the 


paper, and docs not embrace money paid in compromise of a 


contest respecting its validity. ...... Jere oh 
10. Aftorney’s ai vot allowed as part of costs of contested probate. 
Reasonable attorneys’ fees, paid by the administrator de bonis 
non, oi: account of services rendered on the contested probate 
of tie supposed will, are allowable as a part of the costs of 
probaie, if the aitorneys were employed by the proponent and 
executor; secua, if it appears tiat the attorneys were employed 
by the principal legatee under the supposed will, who after- 
war Is became the administrator de bonis non...........00 0065 
Ll. Costs of suit on witness-certificates not allowed.—The costs of suit 
avainst an administrator, on witness-certificates issued in an 
action at law instituted by him or his predecessor, are not a 
proper charge against the estate, when it appears that he had 
in his hands,at the time when suit on the certificates was insti- 
tute, assets sufficient to pay them.......... .. ee. eee e eee 
12. Expenses of agent allowed as credit——Although it is the duty of 
an administrator to perform all the ordinary services of the ad- 
ministration, if reasonably within his power ; yet, for extraor- 
diuary services, such as in their nature require appliances or a 
degree of skill not within the command of ordinary persons, he 
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EXECUTORS AND ADMINISTRATORS—continuep. 


may employ agents; and the reasonable expenses of such 
agents are a proper charge against the estate -. 291 

13. Expense of repairing dwelling-house allowed as credit. —The ex- 
pense of repairing a dwelling-house belonging to the estate 
should be allowed as a credit to the administratrix, on proof 
that the repairs were necessary, the price reasonable, and the 
account paid by the administrator 

14. Rent of dwelling-house charged against administratriz——An ad- 
ministratrix is chargeable, on final settlement of her accounts, 
with the reasonable rent of a house and lot belonging to the 
estate, which, instead of renting out, she herse!f occupied...... 

15. Proof of payment by administrator.—The creditor’s receipt is 
sufficient to entitle the administrator to a credit for the pay- 
ment of the demand, although it appears that the matter is left 
open for adjustment on settlement of their private accounts.... 291 

16. Proof of value of services—-When an administrator claims to 
retain for the value of certain services rendered to his intestate 
during several years before the death of the latter, in superin- 
tending the farm, making contracts for him, attending to his ne- 
groes, &c., he may prove the yearly value of such services by 
the’ opinion of witnesses.—Parker’s Heirs v. Parker’s Adm’rs.. 459 

17. Statute of limitations not available to executor or administrator. 
An executor or administrator cannot invoke the statute of limi- 
tations, to protect himself against the claim of distributces, 
unless he has denied the continuance of the trust, or set up a 
claim in his own right.—Blackwell v. Blackwell 

18. Nor lapse of time, if trust is recognized—Ordinarily, the lapse of 
twenty years from the time when the administrator might be 
compelled to settle his administration, without the institution 
of proceedings to compel a settlement, raises the presumption 
of a settlement and the payment of the distributive interests ; 
but this presumption is repelled by proof that the administrator 
holds, not in his own right, but in subordination to, and recog- 
nition of the rights of the distributees 

19. Election by distributees to ratify conversion by administrator .—If 
an administrator converts the assets of the estate into other 
specific property, the distributees may, at their election, either 
charge him with the value of the converted assets, or pursue 
and claim the specific property obtained in exchange —Black- 
well v. Blackwell 57 

20. Amendment of account-current.—The allowance of an amendment 
of the account-current filed by an administrator is not a matter 
which will work a reversal of the decree on error, when the 
record dves not show that the distributees were thereby sur- 
prised, or that they desired a continuance.—Parker’s Heirs v. 
Parker’s Adm’r 
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FRAUD. 


See CHANCERY, 
VENDOR AND PURCHASER. 





FRAUDS, STATUTE OF. 

1. Whether promise is original or collateral.—If an agent of a private 
corporation contracts a debt on its supposed credit, when the 
corporation in fact had no authority to contract debts, the con- 
tract imposes an original, personal liability on the agent; but, 
if he gives his note, without any new consideration, for the amount 
of a debt previously contracted by another person for the cor- 
poration, such a note is a collateral contract, and void.—- Drake 
v. Flewellen & Co ‘ 106 

. License not within statute of frauds.—A grant of the privilege of 
floating spars down a private stream, not involving the holding 
or occupation of the lands, is a mere license, and not a contract . 
within the statute of frauds.—Rhodes v. Otis 


FRAUDULENT CONVEYANCES. 
See Degps, 10, 13, 14, 15. 


GARNISHMENT. 


See ATTACHMENT. 


GIFT. 
See Deeps, 2. 


GUARDIAN AND WARD. 

1. Appormtment of foreign guardian.—The appointment of a guar- 
dian for an infant, on the petition of its mother and sole surviv- 
ing parent, by the court of equity of a foreign State, in which 
the domicile of the infant and the greater portion of its prop- 
erty then were, cannot be held invalid or irregular, when col- 
laterally attacked, because its mother was then a married wo- 
man, and the infant, who was not of an age to select its own 
guardian, was not made a party to the proceeding.—Taylor and 
Wife-v. Kilgore 

2. When statute of limitations begins to run between guardian and 
ward.—A right of action does not accrue to a guardian against 
his ward, for reimbursement of the costs and expenses attend- 
ant on the unsuccessful prosecution of a suit, until the termina- 
tion of the guardianship ; and the ward’s removal to another 
State, does not affect the principle 

3. When guardian is entitled to reimbursement for expenses of unsuc- 
cessful litigation A guardian who, in the institution of a suit in 
the name and for the benefit of his ward, acts in good faith and 
on reasonable grounds, is entitled to reimbursement of the 
costs and expenses, notwithstanding his failure in the suit..... 214 

A. Allawance of Solicitor’s fees —A fee of $500, paid by the guar- 
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GUARDIAN AND WARD—continvep. 
dian to the solicitor by whom the suit in equity was conducted, 
held a proper item for reimbursement, on proof that the fee was 
reasonable, and that the solicitor was a man of good professional 
reputation ; the other circumstances in the case being deemed 
sufficient to show that, by the contract of employment, his fee 
was not made dependent on the success of the suit............ 21 

5. Costs of amendment allowed—Where it appears that the guar- 
dian had employed competent counsel, he is entitled to reim- 
bursement of the costs imposed on him, as the terms on which 
an amendment of his bill was:allowed..... 0... eee eee eee eee 21 

6. Costs of procuring attendance of witnesses—The amount paid by the 
guardian, in procuring the personal attendance ofa female wit- 
ness, who resided more than one hundred miles from the place 
where the suit was pending, is not a proper item for reimburse- 
ment, in the absence of proof that the law authorized that 
method of procuring testimony, or that peculiar circumstances 
NIN Nga niu-pdlate np oo. & Siciwide bie WES 0a) vee a ee 21 


HUSBAND AND WIFE. 

1. Husband’s marital rights —Money paid to the husband, during 
the wife’s lifetime, by the executors of her deceased father, on 
account of her interest as a legatee in the debts due to the es- 
tate, becomes the absolute property of the husband, unless the 
bequest created a separate estate in the wife; but the husband’s 
marital rights do not attach to money collected by the execu- 
tors after the death of the wife, although paid over to him by 
the executors.—Johnson’s Adm’r v.Johnson................. 28 

2. Husband not entitled to reimbursement out. of wife’s separate estate 
for debts paid for family supplies.—lf the husband, after the death 
of the wife, pays debts contracted for family supplies during 
coverture, which constitute a charge on the wife’s separate es- 
tate under the act of 1850 and under the Code, he cannot come 
into equity to be reimbursed out of the corpus of such estate, 
or to be subrogated to the rights which the creditors might 
have had against it—Rogers v. Boyd.............0:. eee eeeee 17 

3. Nor to have separate estate subjected 1o payment of outstanding debts. 
Whatever may be the rights of creditors to subject the wife’s 
separate estate, after her death, to the payment of debts con- 
tracted during the coverture for family supplies, the surviving 
husband has no equity to maintain a bill for the purpose of 
having the corpus of her estate subjected to the payment of such 
PUIG Pid cc kde Seated ek [eae yas onwrer ens SiMe dNadbaliees 17 

4. Liability of separate estate for debts contracted during coverture in ~ 
farming.—The corpus of the wife’s separate estate cannot be 
charged during coverture, for debts contracted, with her con- 
sent, in carrying on farming operations with her slaves; nor 
can it be subjected by the husband, after her death, to the pay- 
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HUSBAND AND WIFE—cont1nvep. 
5. Liability of separate estate for necessaries furnished to wife and 
family.—A married woman, owning a separate estate created 
by deed, may charge it, by contract express or implied, with the 
payment of necessary medical services rendered to her and the 
family ; but, where it appears that the physcian was called in 
by the husband, and it is not shown that the wife authorized or 
assented to his employment on the credit of her separate estate, 
the debt imposes a legal liability on the husband alone, although 
he was insolvent at the time ; and, the fact that the wife, during 
her last illness, requested her husband and children to pay the 
debt, is not sufficient to charge her separate estate with its pay- 
ment.—Gunn v. Samuel’s AdmT.... .........cccceeesene coe 
6. Conveyance of wife's separate estate—-A bill of sale for a slave 
belonging to the wife’s separate estate, executed by husband 
and wife, attested by only one witness, and not shown to be 
under seal, is not sufficient, under the provisions either of the 
Code or of the act of 1850, to pass the title of the wife when a 
minor.—Whitman v. Abernathy,...............0ee eens Pi ie 
7. Rents and profits of wife's separate estate-—-When a married wo- 
man files a bill for the recovery of property belonging to her 
separate estate under the act of 1850, which has been sold by 
her husband without authority, and for the removal of her hus- 
band as her trustee, she is not entitled to a decree for the hire 
accruing before the order for the husband’s removal as trustee. 
8. Purchaser's liability for loss of property ——Under such a bill, the 
purchaser from the husband, or asub-purchaser, is liable to the 
wife for the value ofa slave who died in his possessiun pend- 
EE GSR USGA hs beeen s oe AERA MACE CS Oe vee Odes ao 
9. Respective interests of husband and wife in proceeds of sale of wife's 
land.—Where lands, descended to the wife in 1847 during cov- 
erture, were sold and conveyed by her and her husband jointly 
in 1854; and a note taken for part of the purchase-money, pay- 
able to the husband, did not mature until after his death,—Aeld, 
that the sale operated a conversion of the realty into personalty, 
but did not divest the wife’s interest in the proceeds of sale; and 
that the entire interest in the note given for the purchase-money, 
except the annual interest which had accrued at the death of 
the husband, became the wife’s separate estate under the Code. 
NS: GUS WON, ys aie sa ceb cu scpescabiesepeee o% 
10. When action lies against wife.—An action at law does not lie 
against a married woman, jointly with her husband, on an open 
account contracted during coverture.—Childress and Wife v. 
I SCN Ss Chor eturer Sistas tae Ne ssbsche sodecshbiwge 
11. When action lies against husband by wife's administrator.— An 
action for money had and received lies against the husband, in 
favor of the personal representative of his deceased wife, to re- 
co ver money paid over to him by the executors of the wife’s 
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HUSBAND AND WIFE—continvep. 
father under a legacy to her, to which his marital rights never 
attached.—Johnson’s Adm’r v. Johnson 

12. When judgment against husband and wife is proper —In a chan- 
cery suit against husband and wife, by the wife’s late guardian, 
for reimbursement of the costs and expenses of litigation on her 
account, if itappears that the hushaud received property by 
his wife, exceeding the amount of the plaintiff’s demand, the 
“ woman’s law” of 1846 (Session Acts of 1845-46, p. 25, 36) au- 
thorizes the rendition of a joint decree against him and his 
wife.—Taylor and Wife v. Kilgore 

13. When wife may come into equity——A married woman, having a 
separate estate created by law, may come ipto equity to have 
her husband removed from the trusteeship oa estate, and to 
recover property which he has disposed of without authority. 
Whitman v. Abernathy, 

“14. When widow may come into equity against husband's administra- 
tor.—A widow cannot maintain a bill in equity against the ad- 
ministrator of her deceased husband, to recover money collect 
ed by the administrator on a note given for the purchase-money 
of the wife’s land, when it appears that the entire interest in 
the note, except the annual interest which had accrued up to 
the death of her husband, belonged to the wife’s separate estate 
under the Code: her remedy at law, in such case, is clear, ade- 
quate, complete, and exclusive.—Sessions’ Adm’r v. Sessions, . 

15. Election by wife—aA married woman, not owning a separate es- 
tate by statute, cannot, although living separate and apart from 
her husband, make an election for herself in the matter of an 
equitable conversion.—High v. Worley 

16. Appeal bond by wife—Where a married woman takes an-ap- 
peal, from a judgment in an action at law against her and her 
husband, she may execute an appeal bond in her own name, with- 
out joining her husband.—Childress and Wife v. Taylor 

17. Service of summons.—In an action against husband and wife, if 
the sheriff’s return shows that the summons was not executed 
on the wife, and there was no appearance by her, the judgment 
against both will be reversed on error 


INDIAN RESERVATIONS. 

1. Under treaty of 1832 with the Creek Indians.—Under the treaty 
of 1832, between the United States and the Creek Indians, the 
title to all the Creek lands was ceded to the United States, and 
the reservations to the heads of families were of an estate for 
five years only, to be enlarged into a fee, at the expiration of 
that time, on the happening of the contingencies provided for 
in the treaty. (Overruling dicta, to the effect that the reseryee 
took a defeasible fee, in Wells v. Thompson, 13 Ala. 793; Cor- 
prew vo. Arthur, 15 Ala. 525; and Rowland 5 Heifner v. Ladiga, 
21 Ala. 9.)—Rose v. Griffin. . xs 


284 











790 INDEX. 


INSOLVENT ESTATES. 
1. When objections to claims must be made.—An objection to a claim 
against an insolvent estate, denying its justice, and setting up 
the statute of limitations, but not controverting the fact of its 
being filed in due time, must be made within twelve months 
after the declaration of insolvency, (Code, 2 1853-4 ;) and the 
time cannot be enlarged by an agreement between the probate 
judge and the administrator of the estate-Hardy v. Meachem’s 




















INSURANCE. 
1. Waiver of preliminary proof of loss—If the insurers, in case of 
a loss covered by the policy, intend to contest their liability on 
account of defects in the preliminary proof, it is their duty to 
put their refusal to pay on that ground, or to inform the assured 
that they consider such proof defective ; and if they fail to 
do so, their silence is an implied waiver of such defects. 
(Stone, J., dissenting, held that, under the proof in this case, the 
court was not authorized to assume, as matter of law, that the 
answer of the insurers wasa refusal to pay in any event.) 
Pereenen etme. Oo. ¥. Crandall... ccsnce coves scccncseschesens 


JUDGMENTS AND DECREES. 
1. Conclusiveness of judgment.—A judgment against the administra- 
tor de bonis non of a deceased debtor, is no evidence of the debt 
as against the personal representative of the deceased adminis- 
trator in chief.—Thomas v. Sterns...............seeceeeeees 137 
. Validity of decree of orphans’ court—A decree of the orphans’ 
court, under the act of 1845, (Session Acts 1844-5, p. 167,) 
directing the “administrator of J. T.. who was the administra- 
tor of W. T.,” to pay to the respective distributees of W. T.’s 
estate the a.rount found due to them, is not void for uncertain- 
ty, but is amendable by other parts of the record, where the 
name of the administrator ig, stated, and will be considered 
SR UNNI 2s 5-0 05 neweseesuceteeneeebeceswacawe « 137 
3. When judgment against husbund and wife is proper—tiIn a chan- 
cery suit against husband and wife, by the wife’s late guardian, 
for reimbursement of the costs and expenses of litigation on 
her account, if it appears that the husband received property 
by his wife, exceeding the amount of the plaintiff’s demand, the 
“woman’s law” of 1846 (Session Acts 1845-46, p. 25,36) author- 
izes the rendition of a joint decree against him and his wife. 
ee See SEMIS occ os as daweenceknascebadbectin ns 214 
4. Construction and effect of conditional order of dismissal—An order 
of court directing the plaintiff’s suit to stand dismissed, if he 
failed to answer interrogatories propounded to him within one 
hundred and twenty days, is not final in its character, but may 
be modified or vacated at a subsequent term; nor does it be- 
come effectual, until the default has been judicially ascertained 
at the next ensuing term.—-Ex parte McLendon,............. 276 
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JUDGMENTS AND DEGREES—continuep. 


5. Conclusiveness and effect of decree of appellate court in chancery 
«cause.—A decree of the supreme court of a foreign State, ren- 
‘dered on appeal from a decree of the chancellor, must be re- 
garded by our courts, in the absence of proof to the contrary, 
as the only decree which has any force in the cause in which it, 
was rendered ; nor can the record and pleadings be looked to, 
in such case, for the purpose of showing and correcting a mis- 
take in the decree of the appellate court—Hassell v. Hamilton, 

6. Judgment not merged in forfeited claim bond.—The forfeiture of a 
claim bond does not operate asa merger or satisfaction of the 
original judgment, nor does it deprive the plaintiff of the right 
to sue out an alias or pluries execution.—Patton v. Hamner.... 307 

7. Execution of writ of inquiry.—In an action on an open account, 
the court is not authorized, on overruling a demurrer to the 
plaintiff ’s evidence, (Code, 3 2352,) to render judgment final for 
the plaintiff without having the damages ascertained by a jury. 
Patterson v. Blakeney 

8. Same.—-In an action on an inland bill of exchange, duly pro- 
tested for non-payment, by endorsee against payee as endorser, 
the statute (Code, 2 2366) authorizes the rendition of a final judg- 
ment by default, without the intervention of a jury, for the 
amount of the bill, with interest and damages.—McKenzie v. 
Clanton 

9. When action lies on judgment.—-In this State, an action lies on a 
judgment after the expiration of one year from its rendition, 
although an execution may also be sued out upon it.—Elliott v. 
Holbrook, Carter & Co 

10. Admissibility as evidence—The record of a judgment is not ad- 
missible evidence, as against a prior purchaser from the defend- 
ant therein, to show the existence of an indebtedness prior to its 
rendition. (Rick, C. J., dissenting.)—Troy v. Smith & Shields.. 469 

11. Estoppel by judgment—W hen the recitals of a judgment against 
a partnership, confessed by one of the partners, show that he 
had special authority to do so, the other partners are estopped, 
in an action on the judgment, from denying the truth of the re- 
cital.— Elliott v. Holbrook, Carter & Co 





JURISDICTION. 

1. Jurisdiction not conferred by consent——Where the court has no 
jurisdiction of the subject-matter and case, no waiver or consent 
of the parties can confer jurisdiction.—Little v. Fitts 

2. Appellate jurisdiction of circuit court.—The circuit court has no 
jurisdiction of a case brought up by appeal froma justice’s 
court, on a trial of the right of property in a slave, under an 
execution issued by a justice in a different county, and levied 
by a constable, when it does not appear that any judgment was 
ever rendered in the case by the justice, and the appeal pur- 
ports to have been taken from the judgment of the jury........ 343 
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LIENS. 











LANDLORD AND TENANT. 
1. Lessee’s liability on implied renewal of lease-——Where two co-ad- 
ministrators rent out their intestate’s lands for the term of one 
year, and the lessee holds over after the expiration of his term ; 
but the lands are sold, under an order of court, before the ex- 
piration of the year, and purchased by one of the administra- 
tors individually, he cannot hold the lessee liable, as on an im- 
plied renewal of the lease, when he has never been in actual 
possession, and did not obtain a deed until after the lessee had 
left the premises.—Couch v. McKellar..............00e ee eeee 


LEGACY AND DEVISE. E 
1. Legacu held specific, and not demonstrative.—A legacy of twenty 
negroes, “of the average value of all the negroes owned by” the 
testator, to his wife for life, with remainder over, followed by 
a bequest of “all the rest ,and residue of the negro slaves be- 
longing” to him to his children, is neither a general, nor a 
demonstrative, but a specific legacy-——Myers” Executors v. 
SR aucun ath ca poh. sake eCeuben sos ipaag eed cawdas eo'es 
2. Hire of slaves specifically bequeathed. —If slaves, specifically be- 
queathed, are detained by the executor after they are due to 
the legatee, and profit thereby accrues to the estate by their 
labor or hiring, the legatee may recover their reasonable hire 
I se nee vecpisnwcddseactesbecdos svongasees 





1. Conflicting liens of mortgage and judgment.—The lien of a judg- 
ment on land is superior to that of a mortgage executed by the 
debtor after the rendition of the judgment; and a purchaser at 
sheriff’s sale under the judgment consequently acquires a title 
superior to that of any one holding under the mortgage.—lIaw- 
SE IS h gidkde bia dds dW- Apaleedacees cdwsabdsed obs 
2. Same.—The lien of a mortgage, duly recorded, is superior to 
that of a purchaser at sheriff ’s sale against the mortgagor, un- 
der an execution issued after the registration of the mortgage. 
ON I as oso eS ai cb so be 0 sew sine do,’ 
3. Conflicting liens of equitable mortgage and attachments.—The lien 
of an equitable mortgage on a steamboat, created by contract 
in a foreign state, is superior to that of an attachment or libel 
levied on the boat here, at the suit of creditors who are not 
entitled to protection as innocent purchasers for valuable con- 
sideration without notice.—Donald & Co. v. Hewitt.......... 
4. Conflict between foreign and domestic liens on steamboats.—A lien 
on a steamboat, created by a foreign statute, for work, mate- 
rials, &c., cannot operate to defeat a lien acquired by attach- 
ment or libel in this State, where the boat had been brought, 
before the foreign lien was Set UP...........ceseccencccccecs 
5. Meaning of term lien.—Whatever may have been the import of 
the word Jien at common law, as applicable to cases in which a 
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party had a right to retain the possession of property until a 
demand was satisfied, it has acquired in our law a more extend- 
ed signification, and_may include an equitable mortgage, where 
there is no right to retain possession of the thing itself....... 534 

6. Difference between statutory and contract liens—A contract be- 
tween a workman and a part owner ofa steamboat, providing that 
the former, having constructed and erected an’ engine on the 
boat, “shail retain a special lien on said boat and engines until 
the notes (given for the price) are paid,” creates a lien indepen- 
dent of statutory provisions conferring liens on workmen and 
material-men : 

7. What debts are included in contract lien.—A lien on a boat for a 
specific amount, created by contract between the owners and a 
workman, cannot be held to inciude a debt incurred for addi- 
tional work outside of the contract, when it is not alleged that 
such additional work was done on the faith of the lien, or that 
there was an agreement between the parties that the lien should 
be enlarged to include the-price of such work 

8. Edorsement on enrollment of steamboat construed to create lien. 
An endorsement on the enrollment of a steamboat by the 
inspector of customs, made by the directions of the owner, 
declaring that “S. & H. hold a lien on said boat to secure the 
payment of six drafts,” (given for work done on the boat,) “and 
this endorsement to be continued on all enrollments issued for 
the boat, until all the above drafts are fully paid, and 8. & H. fully 
satisfied ;” by which memorandum, it was averred, the owner 
“acknowledged, admitted, declared and gave alien” for the 
entire indebtedness secured by the drafts, part of which was 
already secured by a special lien on the boat created by prior 
contract,—is the declaration of a valid trust, which a court of 
equity will sustain and enforce. (Waker, J., dissenting, held, 
that the endorsement was not designed to evidence the decla- 
ration of any new trust, but was simply intended to give notice 
of a pre-existing statutory lien.)...........0.eeeeeees ceecees 534 

. Writing held insufficient to create contract lien—A written instru- 
ment, signed by the master and principal owner of a steamboat, 
and.filed with the boat papers in the office of the inspector and 
collector of customs; acknowledging an indebtedness on 
account of certain drafts which were given for work and mate- 
rials for the boat, and adding, “the mortgage or lien to continue 
on the boat papers, as security for these drafts, until finally 
paid and released,’—does not create or evidence a contract 
lien on the boat, but is merely intended to give notice of the 
existence of a statutory lien 

10. Equitable lien.—If an administrator grants indulgence to one 
of the distributees, on a note given for the purchase-money of 
slaves bought at a sale of the property of the estate, until the 
statute of limitations has barred a recovery on the note, this 
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LIENS—continvep. 
gives him no right to come into equity, to establish a lien on 
the slaves for the unpaid purchase-money.—Moore v. Lesueur 
I 3h 50 sovece Pinwavedisudinblipenad weveehanhetewess 237 


LIMITATIONS, STATUTE OF 
1. Sufficiency of subsequent promise to remove statutory bar.—A decla- 
ration by the debtor, to the attorney of the administrator of the 
deceased creditor, ‘that he had once offered to settle the claim in 
lands, and either would or could now settte the claim in lands if 
the administrator was authorized to make any settlement of it,’ 
held insufficient, on demurrrer, to remove the bar of the stat- 
ute of limitations. (Overruling Newhouse v. Redwood, 7 Ala. 
598.)—Bates’ Adm'r v. Bates.........cscceccsesceDeccceses 102 
2. Limitation of real action.There is no statute of limitations of force 
in this State, applicable to an action of ejectment commenced 
within one year after the adoption of the Code, (January 17, ° 
1853,) unless a bar was perfected under the statute which exist- 
ed before the passage of the act of 1843.-Collins v. Robinson, 91 
3. Limitation of action on note—The statute of limitations of six 
years is a good plea to a complaint which avers the making of 
a promissory note by the defendant, its endorsement by the 
payee, the recovery ofa judgment thereon by the endorsee 
against the maker, the issue of an execution thereon and its re- 
turn “no property found,” the subsequent recovery of a judg- 
ment against the endorser, its satisfaction by him, and the trans- 
fer by him to plaintiff “of said claim against defendant.”--Smith 
7 ae Pe eee fe eee eee ee Oe eer ee ere 706 
4. Limitation of appeal_—The act of February 15, 1854, (Session Acts 
1853-54, p. 71,) “to modify the operation of the statute of limi- 
tations,” in its application to “causes of action” accruing prior 
to the 17th January, 1853, embraces appeals. (Overruling 
Green v. Maclin, 29 Ala. 695.)—Lewis’ Adm’r v. Lindsay’s 
NE Dada aes ies rhe hee ar hi ectananl iepsbides 304 
5. Limitation of prosecution for misdemeanor—When a prosecu- 
tion for a misdemeanor is commenced by indictment, the indict- 
ment must be found (Code, 2 3374) within twelve months after 
the commission of the offense; but, when the defendant is 
bound over to answer an indictment to be preferred against 
him, the commencement of the prosecution dates from that 
time, and not from the time when the indictment is found. 
TOE ee ere ee Pree ee eee 408 
6. Limitationof suit for redemption.—-By analogy to the statute of 
limitations applicable to actions at law for the recovery of per- 
sonal property, equity will not entertain a bill for the redemp- 
tion of mortgaged slaves after the expiration of six years from 
the law-day of the deed, when the mortgagee and his represen- 
tatives have had continuous possession of the property from 
the time of the forfeiture, without any acknowledgment, ex- 
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press or implied, of the mortgagor’s right; and the fact that the 
mortgage contained a provision, authorizing the mortgagee to 
retain the possession of the property until the mortgage debt 
was paid, does not exempt it from the operation of this princi- 
Pim ee We My 55s oa. 5 05 od ois'a.nis.00blep oe bhening wns 18 
7. When statute begins to run between guardian and ward.—A 
right of action does not accrue to a guardian against his 
ward, for reimbursement of the costs and expenses attend- 
ant on the unsuccessful prosecution of a suit, until the termina- 
tion of the guardianship ; and the ward’s removal to another 
State, does not affect the principle—Taylor and Wife v. Kil- 








8. Statute not available to executor or administrator—An exe- 
cutor or administrator cannot irvoke the statute of limita- 
tions, to protect himself against the claim of distributees, 
unless he has denied the continuance of the trust, or set up a 
claim in his own right.—Blackwell v. Blackwell.............. 57 

9. Nor lapse of time, if trust is recognized—Ordinarily, the lapse of 
twenty years from the time when the administrator might be 
compelled to settle his administration, without the institution 
of proceedings to compel a settlement, raises the presumption 
of a settlement and the payment of the distributive interests ; 
but this presumption is repelled by proof that the administrator 
holds, not in his own right, but in subordination to, and recog- 
nition of the rights of the distributees...............-e0000e- 57 
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See, also, ADVERSE PossEssION. 
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MARRIAGE LICENSES. 

1. Construction of statute requiring consent of parent or guardian to 
marriage of minor.—Under section 1950 of the Code, requiring 
the consent of parents or guardians to the marriage of minors, 
it is not necessary that both parties to the intended marriage 
should be within the specified ages: if the male is under twen- 
ty-one years of age, and has not had a former wife; or if the 
female is under eighteen years ofage, and has not had a former 
husband,—in either case, the conseut of the parent or guardian 
of such minor is necessary.—Cotten v. Rutledge.............. 110 

2. What constitutes defense to action for statutory penalty.——In issu- 
ing a marriage license, a judge of probate acts ministerially, 
not judicially; and if he issues a license to a minor, without 
the consent of the parent or guardian, as required by section 
1950 of the Code, the fact that he honestly believed that the 
infant was of lawful age, or that the infant made affidavit before 
him that such was the fact, is no defense to an action to recover 
the penalty prescribed by section 1953.............00. Jee5e% 110 

3. Verdict and judgment.—In such action, if the plaintiff recovars 
at all, his recovery must be for the amount of the statutory pen- 
alty; and a verdict “for the plaintiff,” not specifying any 
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MARRIAGE LICENSES—conrtrnvep. 
amount, is sufficient to authorize a judgment in his favor for the 
statutory penalty, with the costs of suit...........ceeee eee eee 


MORTGAGES, 


1. Equitable mortgage-—A contract, under seal, between a work- 
man and one of the part owners of a steamboat, by which the 
former agreed to make and put up an engine on the boat, and 
the latter agreed to pay him a stipulated sum in cash, and to 
give three notes or acceptances for another sum, payable four, 
six and eight months after date; and by which it was stipu- 
lated, that, for the better security of. the payment of the said 
notes, the workman should retain a special lien on said boat 
and engine until the notes were paid,—creates an equitable 
mortgage in favor of the workman, which is not dependent for 
validity on his retention of the possession of the boat.—Donald 
| MT eee ey TTR LL Tee eee 

2. Fraudulent deed not reformed.—A court of equity will not, at 
the instance of the grantor, declare a deed, absolute on its face, 
to be a mortgage or trust, when the evidence shows that the 
transaction was intended by the parties to delay, hinder or 
defraud the grantor’s creditors——May v. May’s Adm’r..,...... 

3. When mortgagee may maintain ejectment——Authorities cited by 
the court on the question, whether a mortgagee may maintain 
ejectment after payment of the mortgage debt.—Collins v. Doe 
d. Robinson..... oaen'pe verer be te RWee died eae RAD Veen eawe 

4. Release of mortgage by subsequent parol contract.—A mortgage 
of personal property, so far as it conveys the title to the prop- 
erty to the mortgagee, may be released or discharged by a sub- 
sequent verbal contract : eiiher an agreement by the mortgagor 
to do certain things, or the performance of those things by him, 
may be made the ground of settlement or discharge.—Acker v. 


5. Limitation of suit for redemption..-—By analogy to the statute of 
limitations applicable to actions at law for the recovery of per- 
sonal property, equity will not entertain a bill for the redemp- 
tion of mortgaged slaves after the eapiration of six years from 
the law-day of the deed, when the mortgagee and his represen- 
tatives have had continuous possession of the property from 
the time of the forfeiture, without any acknowledgment, express 
or implied, of the mortgagor’s right; and the fact that the mort- 
gage contained a provision, authorizing the mortgagee to retain 
the possession of the property until the mortgage debt was 
paid, does not exempt it from the operation of this principle. 
PR aii ie ieee eae whee Gienwe hemes week wR KE-s 

6. Validity of mortgage impeached for fraud.—A mortgage, 

founded on valuable and adequate consideration, will not be 

declared void for fraud, when assailed by a subsequent pur- 
chaser at execution sale against the mortgagor, on proof of the 
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MORTGAGES—continvep, 
mortgagor’s embarrassed condition and relationship to the 
mortgagee.—Troy v. Smith & Shields,................0.000- 469 


7. Validity of mortgage not affected by changing form of security, or 
blending new debt.—The validity of an equitable mortgage, crea- 
ted by contract, is not affected by the fact that the notes actu- 
ally given did not correspond with those contemplated when 
the contract was made, or that they were made to include an 
additional indebtedness not provided for by the contract. 
SOE Oe Dei RE TOW iin os vcs cote ecesisssiealved he 534 


See, also, Liens, 1-4. 


NON-CLAIM. 
See Estates or DecepEnts, l. 


NON-SUIT. 
See Error anp AppEAL, 4. 


OVERRULED CASES. 
1. Bob v. The State, 29 Ala. 20, overruled as to principle asserted 
in third head-note, by Henry v. The State................... 389 
2. Corprew v. Arthur,15 Ala. 525, overruled as to dicta respecting 
estate of Creek Indian reservee, by Rose v. Griffin............ i1i 
3. Green v. Maclin, 29 Ala. 695, respecting limitation of appeal, 
overruled by Lewis’ Adm’r v. Lindsay’s Adm’r............... 304 
4. Newhouse v. Redwood,7 Ala. 598, respecting sufficiency of sub- 
sequent promise to remove bar of statute of limitations, over- 


ruled by Bates’ Adm’r'v. Bates. .........cccccescvciicccanccses 102 
5. Rowland § Heifner v. Ladiga, 21 Ala. 9, dicta respecting estate 

of Creek Indian reservee, overruled by Rose v. Griffin. ........ 717 
6. Wells v. Thompson, 13 Ala. 793, dicta respecting estate of Creek 

Indian reservee, overruled by Rose v. Griffin.............06. 717 
PARTNERSHIP. 


1. Authority of partner and part owner.—One partner has author- 
ity to incumber the entire interest in the personal property 
belonging to the partnership, for the security of its debts ; but 
the mere fact that two persons jointly own a steamboat, does 
not constitute them partners in the boat, nor does it confer any 
power on one, in the absence of a special authority from the 
other, to bind the entire interest in the boat by a contract for 
work or materials.—Donald & Co. v. Hewitt...........,..... 534 

2. Validity of confessed judgment against paitnership—A partner 

cannot, without special authority, confess a judgment against 

the partnership; yet, where the confessed judgment recites, 
that the defendants, “merchants and partners under the firm 
name of H., E. & E., came into open court by said H., one of 
said firm,” and confessed the judgment, this is sufficient, when 
the judgment is collaterally assailed, to show that said H. had 
a special authority.—Elliott v. Holbrook, Carter & Co......... 
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PARTNERSHIP—contrnvep. 

3. Release of partner.—A release of one partner from a partnership 
liability is, prima facie, a release of all the partners............ 

4, Liability as partner on note executed in partnership name.—In an 
action against several persons, as partners, on a promissory 
note executed by the partnership, if one of the defendants 
pleads non est factum, itis incumbent on the plaintiff to prove 
that such defendant himself executed the note, or that he was 
a member of the firm when it was executed, or that he had been 
a member of the firm, and that the plaintiff, having had pre- 
vious dealings with it, had not been-notified of his withdrawal 
at the time when the note was given._-Rabby & Co. v. O'Grady, 255 

5. Admissibility of partnership accounts against third persons as 
affecting liability of person as partner.—In an action against sev- 
eral persons, as partners, on a promissory note executed in the 
name of the partnership, accounts contracted by third persons, 
with the partnership, under its different firm names, are not, 
prima facie, competent evidence against one of the defendants, 
who pleads non est factum and the general issue.—Rabby & 
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PLEADING AND PRACTICE. 
I. Parties. 


1. Who is proper party plaintiff—Section 2129 of the Code does 
not apply to a written contract, by which defendant acknow- 
ledged his receipt of his own note, payable to a third person or 
order, and promised to return or account for it to the person 
from whom he received it ; but such receipt "having been en- 
dorsed in blank by the promisee to the payee of the note, and 
afterwards transferred by delivery by the latter to plaintiff, the 
legal title vests in the plaintiff by virtue of section 1530 of the 
Code, and he may maintain an action on the contract in his own 
OMY Ws SIs ov keds oclveweesDs tee ectadeesdes 

2. Same.—A judgment is not a “contract, express or implied, for 
the payment of money,” within the meaning of section 2129 of 
the Code.—Smith v. Harrison...........c.ececeecesceeeerees 

3. Same.—When a bond is valid only as a common-law obligation, 
and is not governed by the statutory provisions respecting rem- 
edies on official bonds, a suit can only be maintained upon it in 
the name of the obligee ; while, under the provisions of the 
Code, (23 2154, 131,) any person aggrieved may sue in his own 
name for the breach of an official bond; and bonds under which 
public officers have acted, and which are within the provisions 
of section 132, though not strictly official bonds, are subject to 
the same remedies as official bonds.—Sprowl v. Lawrence..... 674 

4. Husbard and wife—The wife cannot be joined with her husband 
in an action at law on an open sccount contracted during cov- 


erture.—Childress v. Mann & Co...... ny 
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PLEADING AND PRACTICE—conrinvep. 

II. DecLaration, oR CoMPLAINT. 

5. Sufficiency of complaint in averment of facts instead of legal con- 
clusion.——In declaring against a municipal corporation, for dam- 
ages caused by its neglect of duty in repairing streets and con- 
structing sewers, an allegation that the defendant “wrongfully” 

. refused to repair the streets, and “wrongfully” suffered large 
quantities of water to accumulate, &c., is the averment of a legal 
conclusion, and, consequently, is insufficient.--City Council of 
Montgomery v. Taylor & Gilmer... ......2..ccccccdecvesesens 

6. In action against husband and wife.—In an action against husband 
and wife, for articles of family supply furnished during cover- 
ture, if the complaint does not aver that ihe wife has a separate 
estate: by law, (Code, 31987,) it shows no cause of action as 
against her.—Childress v. Mann & Co...............cceeeeees 

7. In action against administrator.—In an action against an admin- 
istrator, on acontract made by his intestate in his life-time, a 
count which does not show that the defendant is administrator 
is demurrable.—MeNeill’s Adm’r v. Cook & Johnson.......... 

8. In action on lost bank-note.—It is not necessary, in the descrip- 
tion of the lost notes on which the suit is founded, to aver 
their dates, or the time when they were payable : the courts will 
take judicial notice of the fact, that they were payable on de- 
mand.—Bank of Mobile v. Meagher & Co.................45. 

9. In action on bond.—The form of complaint prescribed by the 
Code, (p. 553,) in actions “on bonds with conditions,” applies 
only to bonds which are valid on their face; but in an action on 
the bond of a public officer, in the name of the party injured by 
the breach, if the complaint shows that the bond was not exe- 
cuted and filed until after the expiration of the time prescribed 
by law, it must also aver that the bond was delivered, and that 
the officer acted under it.—-Sprowl v. Lawrence............... 

10. Inaction on note—In an action by the assignee against the maker 
ofa note, anaverment in the complaint, “that said sum of 
money mentioned in said note, with interest thereon, is now due 
to plaintiff,” is a sufficient allegation of the plaintiff’s owner- 
ship.—Nesbitt v. Pearson’s Adm’rs............0.2eceeeeeees 

11,. Same.—A complaint which avers the making of a promissory 
note by the defendant, its endorsement by the payee, the recov- 
ery of ajudgment thereon by the endorsee against the maker, 
the issue of an execution thereon and its return “no property 
found,” the subsequent recovery of a judgment against the en- 
dorser, its satisfaction by him, and the transfer by him to plain- 
tiff “of said claim against defendant,” is a good and sufficient 
complaint on the note.—Smith v. Harrison............+.0.00- : 

12. Duplicity—A complaint in trespass on the case, which unites in 
the same count a cause of action growing out of the defendant’s 
obstruction of the navigation of a public stream with his breach 
of duty under a contract with plaintiff respecting the naviga- 
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PLEADING AND PRACTICE—continveb. 


tion of the stream, is objectionable for duplicity—Rhodes v. 
Wie bikdsenegtenes nbn dee ahad -eangnirsebepetnesqeaxst 578 





III. Pura. 


13. Plea of forner recovery.—-In detinue,a plea of former recovery 
in a statutory claim suit, averring that plaintiff has not acquired 
any title since the rendition of that judgment and verdict, is a 
bar to the action—Patton v. Hamner.............0.ees0000: 307 
14. Plea denying endorsement.—In an action by the endorsee or 
transferree, against the maker of a promissory note, the endorse- 
ment or transfer can only be denied by a sworn plea.—-Smith 
Tie b.pinnc'n-cb 4nd ven dnyehe henebns “Gide iakesed elves 706 
Also, Nesbitt v. Pearson’s Adm’rs...........ccccccecscceuces 668 
15. Plea of statute of limitations—The statute of limitations of six 
years is a good plea to a complaint which avers the making of 
a promissory note by the defendant, its endorsement by the 
payee, the recovery of a judgment thereon by the endorsee 
against the maker, the issue of an execution thereon, and its 
return “no property found,” the subsequent recovery of a judg- 
ment against the endorser, its satisfaction by him, and the 
transfer by him to plaintiff “of said claim against defendant.” 
es IS 65 ai gas 5950 ESd es ovine one Seine bad See 706 
16. Special plea of non est factum by agent.—When an agent is sued 
on a promissory note which, prima facie, imposes a personal 
obligation on him, and seeks to defend himself on the ground 
that the note was in fact the contract of his principal, he must 
make his defense under a sworn plea; and, if the principal is a 
private corporation, must show that it had authority to bind 
itself—Drake v. Flewellen & Co..........cccccccscccececess 106 
17. Form and sufficiency of plea of former acquittal or conviction —In 
a plea averring a former conviction or acquittal, the former in- 
dictment must be set out in full, and the conviction or acquittal 
under it; and there must be an averment of the identity of the 
prisoner, and of the offense charged in the two indictments. 
FRO Fs BO BON aig w vnc nina cbdde vince sdecccesiceevseess 389 


IV. DemuRRER. 


18. Specifications of grounds of demurrer —On demurrer to a com- 
plaint, (Code, @ 2253,) the court cannot consider any other ob- 
jection than that specifically stated in the demurrer.—Cotten v. 
PTI os 6.0 nnn sp coctdnce gee nage ceos sannpretdiawe 060 chines 110 

19. Effect of demurrer to plea—Under section 2253 of the Code, 
which requires a specification of the grounds of demurrer, 

a demurrer toa plea cannot be visited upon the complaint. 
Honley v. Bagh. .....ccicceconscncecccecietesepedeceerss auc 636 

20. Effect of demurrer to replication—Under the Code, (% 2253,) a 

demurrer to a replication cannot be visited upon the plea.—EI- 

liott z. Molhbeook:, Carter & Co. .o.0.céxccscosecvpacpcicey vriedes 



































INDEX. 


PLEADING AND PRACTICE—conrinvep. 
V. Orner Marrers. 

21: Waiver of argument to jury.—When the counsel of both par- 
ties have waived their right to argue the cause to the jury, by 
declining to argue it before them after the evidence on both sides 
is closed, the fact that the court afterwards allows one party 
to read to the jury, on their return for further instructions, a 
record which had been previously read to them, does not revive 
the right of the other to argue the cause to the jury —Cotten v. 
Rutledge....... PME Ne aint bes 86k i So SRR a Ae Cea 110 

22. Service of summons.—-In an action against the husband and 
wife, if the sheriff’s return shows that the summons was not 
executed on the wife, and there was no appearance by her, the 
judgment against both will be reversed on error.—Childress 
Ord Wile V. THIOE 6c. occ cs cccccoss pidadiitssbibgetewneed 185 


PRESUMPTIONS. 

1. Presumed continuance of insanity once established.—Insanity being 
once established, its continuance is presumed until the contrary 
ip PrOWOE.— Wray ¥. WER... osc ccccccdccccuceesctinewas seas 187 

2. Presumed settlement of administration —Ordinarily, the lapse of 
twenty years from the time when the administrator might be 
compelled to settle his administration, without the institution 
of proceedings to compel a settlement, raises the presumption 
of a settlement and the payment of the distributive interests ; 
but this presumption is repelled by proof that the administra- 
tor holds, not in his own right, but in subordination to, and re- 
cognition of the rights of the distributees—Blackwell v. Black- 
WE ci ngeswecvons Nib ays «kn Sina Mina e siehg canara ghia ROS 57 

3. Presumed regularity of judicial sale—In an action brought by 
an administrator de bonis non, against one claiming under a pur- 
chase at a public sale by the administrator in chief, the regular- 
ity of the sale, and the order under which it was made, may be 
presumed from the lapse of twenty years, accompanied with 
proof of adverse possession under the sale for that length of 
time, and of the fact that the records of the court were loosely 
kept about the time when the order of sale was made.—Wyatt’s 





Adm’r v. Scott..... phate Gitar ee UE SAO Cos ROR RON se bE 313 
Sée, also, Error anp ApPprat, 13-16. 
PROHIBITION, 


1. When prohibition lies to circuit judge—The supreme court will 
not award a prohibition, to restrain proceedings under a rule 
nist for a mandamus, issued by acircuit judge to the probate court, 
because the statute (Code, 3629) authorizes circuit judges to 
grant writs of mandamus; but the writ will be awarded to va- — 
cate and annul an order for a supersedeas, granted by such cir- 
cuit judge, to restrain proceedings under an execution issued 

on a decree of the probate court until such application for a man- 

damus could be heard in the circuit court.—Ex parte Peterson. 74 
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REHEARING. 

1. Facts insufficient to authorize rehearing.—After final judgment 
on verdict, the defendant cannot obtain a rehearing, (Code, 
2 2408,) by showing that his witnesses were absent at the trial 
term ; that he was ruled to a strict showing for a continuance, 
contrary to the usual practice of the court, and was unable to 
state fully the facts which his witnesses would prove; and that 
the jury, being anxious to return to their homes on Saturday 
evening, decided the case without due deliberation.—Elliott v. 
Cook...... ik depen bw nin e.a.ot'a wd lneh Ag. 4 Sided Bn knoe ECOL 490 

2. Same.—After final judgment on verdict against the plaint 
iff, in an action brought by him fo recover the price of 
a negro sold to defendant, he cannot obtain a rehearing 
under the statute, (Code, 3 2408,) by showing that his bill 
of sale for the slave, which .was read in evidence on the trial 
by the defendant, by mistake contained a warranty both of 
soundness and title, instead of a warranty of title only ; that he 
was not apprised of the mistake nntil after the trial, and was 
not personally present at the trial, which was had ata place 
seventy miles distant from his residence; that the case had 
been previously referred to arbitrators, but the submission was 
rescinded on account of the defendant’s failure to comply with 
its stipulations ; and that the case was afterwards tried before 
the plaintiff had any knowledge of its condition.—Stewart v. 
I La bbs rian anAnns hea kan esas +> spree eeeeeeeenceneee 492 

3. Security for costs—-An application for a rehearing after final 
judgment at law, (Code, 2 2408,) by a non-resident defendant, is 
within the statute (Code, 3 2396) requiring security for costs, in 
“actions commenced by or for the use of a non-resident ;” and 
the giving of a supersedeas bond does not dispense with the ne- 
cessity for such security—Garrett & Bibb v. Terry........... 514 








ROADS. 

_ 1. Mode of warning hands.—When an overseer of slaves is warned 
to work on a public road, (Code, 3 1166,) the failure to send the 
slaves under his charge is his default, and not that of his em- 
ployer; nor is the employer rendered liable to the statutory 
penalty, (Code, 3 1169,) by the fact that, when informed by the 
overseer of such warning, he directed the latter not to send the 
slaves to work on the road.—James v. Clarke County......... 51 


SHERIFFS. 

1. Sheriff’s power and duty in executing conveyance to purchaser. 
The power of a sheriff to sell land under execution, to receive 
the purchase-money, and to execute a conveyance to the pur- 
chaser, is not a mere naked power, but a power coupled with a 
trust, which it is his duty to execute; and this trust does not 
become extinct by his death before the execution of a convey- 
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SHERIFFS—conrinvep. 


ance to the purchaser, after he has received the purchase-money 

and made due return of the execution.—Stewart v. Stokes.... 494 
2. Informal bonds of public officers——Section 132 of the Code, re- 

specting informal bonds under which public officers have acted, 

applies not only to bonds which are “not in the penalty, paya- 

ble and conditioned as prescribed by law,” but also to bonds 

which are in the penalty, payable and conditioned as prescribed 

by law, but which were not executed, approved and filed with- 

in the time prescribed by law.—Sprowl v. Lawrence......... 674 
3. Delivery and acceptance of bond.—If the bond of a sheriff 

is executed and delivered to the approving officer after the ex- 

piration of the time prescribed by law, although he may then 

have no authority to approve or accept it as a statutory bond, 

it will be upheld as valid, for the benefit of third persons who 

may be interested in the discharge of the official acts per- 

SIE SUE RSs nw AGA bvicmnd cnwae ss sanvnrs ohaebaaeseeey 674 
4. Forfeiture of public office—The failure of a sheriff to give 

bond within the time prescribed by law, (Cude, 2125,) only ren- 

ders him liable to a proceeding for the forfeiture of the office, 

but does not, per se, operate his instantaneous removal from it. 674 


SLANDER. 


1. When action lies—An action does not lie for the speaking of 
words, which, though actionable in themselves, are shown to 
have related to a known transaction, not amounting to the 
charge which the words would otherwise import; but this prin- 
ciple does not extend to cases in which the words, though 
spoken in reference to a transaction which did not amount to 
the charge otherwise imported by them, were not known to 
the hearers to be spoken in reference to that transaction. 
PEE V. BRE . 6is disc cin ci decne gins ese eresseuneden 78 

2. Relevancy of words spoken after commencement of suit—In an action 
for verbal slander, the repetition of the slanderous words 
charged, or the speaking of other words which are of similar 
import, or which expressly refer to the words charged, after 
the commencement of the suit, is admissible evidence for the 
plaintiff, as tending to show malice; secus,as to other words 
SOMITE SEAT OEEE BROTERE «2 60s noes dovcadewsysewepne dances 78 

3. Evidence showing sense in which words were understood by hearers. : 

168 


| 
| 
: 
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Where the words charged in the declaration are not, per se, ac- 
tionable, and are not averred to have been intended to impute 
a slander, or to have been so understood by the hearers, the 
plaintiff cannot be permitted to prove the sense in which they 
were understood by the hearers, so as to convert them into ‘a 
slanderous charge.—Smith v. Gaffard.............. Y. dese es 
4, Admissibility of evidence in explanation of admission.—Plaintiff 
having proved an admission by defendant of what he -had 
said, in a conversation between his brother and himself, 
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relative to the plaintiff, it is competent for the defendant, in re- 
buttal of any inference of malice from the words used by him, 
to prove what he did actually say in the conversation with his 
brother, and the circumstances under which it was said........ 168 





SPECIFIC PERFORMANCE. 
See Cuancery, 24-28. 


STATUTES. 
1. Construction of statutes respecting arbitration—Statutory provis- 
ions in relation to arbitration should be liberally construed by 
the courts.—Tuskaloosa Bridge Co. v. Jemison............... 476 
2. Proviso to statute——The natural and appropriate office of a pro- 
viso to a statute is to restrain or qualify some preceding mat- 
ter; and it should always be confined to what precedes it, 
unless it clearly appears te have been intended to apply to some 
other matter.—Pearce v. Bank of Mobile.................... 693 
3. General and special statutes.—A special statute, conferring on a 
particular bank a summary remedy for the collection of its 
debts, is not repealed or affected by a subsequent general law, 
unless the latter act clearly manifests on its face such intention. 693 
4. Repealing statutes.—It is an established principle, that a subse- 
quent statute shall not repeal a former one by implication, un- 
- less the two are so inconsistent that they cannot stand together, 693 
5. General rule of construction—A remedial statute must be con- 
strued largely and beneficially, so as to suppress the mischief, 
and advance the remedy ; and if the words are not clear and 
precise, such construction will be adopted as shall appear the 
most reasonable and the best suited to accomplish the object of 
the statute, and a construction which would lead to an absurd- 
ity will be rejected.—_Sprowl v. Lawrence..............000+- 674 


SURETIES. 

1. Right of subrogation —-A surety, having paid off the debt, is 
entitled to stand in the place of the creditor, and to havea 
mortgage foreclosed, which was given by his co-surety, at whose 
request he became bound, as well for the security of the debt, 
as for his indemnity against liability——-Fawcetts v. Kimmey... 261 

2. Same.—A creditor is entitled to the benefit of a mortgage, placed 
by his debtor in the hands of a surety, for indemnity or security 
against the debt, and may enforce it for his benefit—Troy v. 
Smith & Shields............. eer ey LEST TGR Ee) Tee Te Ee 469 

3. Same.—-If a surety or endorser pays off a judgment recovered 
against him, after the return of “no property found” on a 
judgment previously recovered against his principal, the right 
of subrogation thereby accruing to him cannot be enforced in 
an action at Jaw.—Smith v. Harrison, ...........ccceee ee eeen 706 

4. Notice to creditor to sue principal.—A letter, written by the surety 
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to the creditor, containing this language, “Iam desirous that 
you should bring suit on M.’s note, on which I am surety, and 
would prefer that you enter suit in this county, early in August, 

so that the principal would not have the same time to dodge,” 

is not such notice to sue (Code, 3 2647) as will discharge the 
surety if the creditor fails to sue as requested.—Savage’s Adm’r 

Ve FS Fgh kde Aa OES anne ~ 05-0 00k hanes eee caeoeee 443 
Competency of surety as witness for principal—The surety of an 
administrator is not a competent witness for his principal, on 
final settlement of the latter’s accounts, (Code, 2 2302,) to prove 

an item of credit—-Henderson v. Simmons...............0.- 291 


or 


TROVER. 
1. What constitutes conversion.—To constitute a conversion, such 
as will sustain an action of trover, there must be a destruction 
of the plaintiff's property ; or some unlawful interference with 
his use, enjoyment, or dominion over it ; or an appropriation of 
it by the defendant to his own use, in disregard or defiance of 
the owner’s rights ; or a withholding of the possession from the 
owner, under a claim of title inconsistent with his own.—-Conner 
& Johnson v. Allen & Reynolds........... deka wai ese 515 
. When conversion vel non is question for jury—W hen there is evi- 
dence tending to show a reasonable excuse for the act or con- 
duct of the defendant, which is relied on by the plaintiff as 
constituting a conversion, the reasonableness and sufficiency of 
the excuse is a question for the jury, under proper instructions 
ok Ls ah COTES TEESE TIT TT Peter er err 515 


to 


TRUSTS. 

1. Whenaction lies against trustee —W here money is deposited in the 
hands of a trustee or bailee, for the use and benefit of a minor, 
to be expended by him in defraying the charges of her clothing, 
schooling and other necessary expenses, under a contract which 
would authorize the minor, on attaining majority, to maintain an 
action for money had and received, if a balance had been ascer- 
tained against him on settlement, or if he never entered on the 
discharge of the fiduciary duties devolved on him, —the fact that 
thé trustee, in a former action brought against him by the minor, 
under appropriate issues, proved all the expenses incurred by 
him under the contract, and the plaintiff then recovered a judg- 
ment on verdict against him, which judgment is unreversed, 
restores the plaintiff’s right of action on the contract, as if the 
trustee had never entered on the discharge of his duties, or a 
balance had been ascertained against him on settlement.—Vin- 
CONE V. ROSES... ccisciccsccccgedscccesceesescasedcssssece 

. When action lies by trustee against trust estate—The administrator 
of a deceased administrator cannot maintain an action at law 
against a succeeding administrator de bonis non of the first 
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intestate, to recover reimbursement for moneys paid out to an 

attorney-at-law on account of professional services rendered in 

and about the business of the administration, or to charge the 

estate with the payment of such services.—Cooper’s Adm’rs v. 

ai ncnks ab aboot ethic iiWesdiegonabornbotasss 332 
23. When resulting trust will be established in equity—Where the 

surviving brothers and sisters of a decedent agree, that the 

money arising from the sale of his lands may be appropriated 

to the use and support of their father and mother, during the 

rest of their lives; and one of them, having the money in his 

possession, invests it in the purchase of a slave, taking the title 

in his own name, a resulting trust arises, at the election of the 

other brothers and sisters, in their favor ; but when they file a 

bill to establish and enforce such trust, they must allege that 

the slave was purcnased and paid for with the trust funds. 

Danforth v. Herbert,..... Ae ray OER pe POE EDL ne 497 


See, also; Lirn, 8-9. 





VENDOR AND PURCHASER. 


1. When vendor may maintain ejectment against purchaser —A pur- 
chaser of land, holding only his vendor’s bond for title, cannot 
defeat an ejectment by the latter, although the sale was made 
under a mortgage and the entire purchase-money has been paid; 
nor does a sub-purchaser from him occupy any better position. 
COS. TOSS, BORON, ooo. cece c cede ecrcesdsseccss 91 

2. When failure to disclose fucts constitutes fraud—In the absence of 
any fiduciary relation between the parties, the purchaser is not 
bound to disclose to the vendor any material fact within his 
knowledge, unless he knows or has reason to presume that the 
latter is ignorant of that fact; nor does his failure to disclose 
such facts constitute a fraud, against which equity will grant 
relief.—Saltonstall v. Gordon. .........ccecceeescceeccsscees 149 

3. Same.—The purchaser is not bound to disclose to his vendor, 
in buying the latter’s title to a tract of land claimed by both 
under conflicting titles, the fact that he had already sold the 
land, or the price which he had obtained for it; nor is his fail- 
ure to disclose those facts fraudulent................0.2.000: 149 

4. When misrepresentation constitutes fraud.—Where it appears that 
both parties claimed title to thé land; and that the complain- 
ant’s agent, after having employed an experienced attorney to 
investigate the facts connected with their conflicting claims, 
proposed a compromise, which the defendant accepted,—the 
assertions of the latter, respecting the validity of his title, are 
the mere expression of an opinion, which could not have misled 
the complainant, or induced him to enter into the contract, and 
do not constitute a fraud..........ccceesccvecseevece wate o's 149 


See, also, Coancery, 6-9, 28-32. 





INDEX. 807 . 








VERDICT. 


See Crmmnar Law, 5. . 
Marriace Licensss, 3. 


WATER COURSES. 


1. What constitutes navigable stream.—In determining whether a 
stream is navigable, inquiry should be made as to the following 
points: whether it is fitted for valuable floatage ; whether the 
public generally, or only a few individuals, are interested in the 
transportation on it; whether any great public interests are 
involved in the use of it for transportation ; whether its capacity 
for floatage continues for periods long enough to make it sus- 
ceptible of use beneficially to the public; whether it has been 
previously used by the people generally, and, if so, how long; 
how it «vas considered and treated in the government surveys; 
and whether, if declared public, it will probably be of public 
use for carriage in future. Tested by these principles, Bashi 
creek, in Clarke county, Alabama, under the evidence set out 
in the record in this case, is not a navigable stream.—Rhodes 


2. Whether stream is navigable, is question of law.—When the facts 
are ascertained, it is a question of law for the court whether a 


stream is a public highway................eeee0- en ee 578 


3. Burden of proof on. question whether stream is navigable—All 
streams below tide-water being, prima facie, public, while all 
above it are, prima facie, private, the onus of proof is ona party 
who claims that a stream above tide-water is navigable. 


WILLS. 

1. Standard of testamentary capacity.—Although any person, pos- 
sessing capacity sufficient to transact the ordinary business of 
life, is capable of making a valid will; yet it cannot be asserted, 
“that the standard of capacity, fixed by law, as requisite to the 
making of a will, is such as enables a man to transact the ordi- 
nary business of life :” on the contrary, a person may be com- 
petent to make a will, without possessing such capacity as 
would enable him to transact the ordinary business of life. 
errr itt er eee ee 

2. Same.—A total deprivation of reason or understanding is not 


requisite to destroy testamentary capacity.........eeeeeeeees : 


3. Charges on mental capacity, fraud, and undue influence, approved. 
The several charges given by the court in this case, in reference 
to testamentary capacity, fraud, and undue influence, held cor- 
rect, on the authority of the following cases: Coleman v. Robin- 
son, 17 Ala. 84; Leverett v. Carlisle, 19 Ala. 80; Gilbert v. Gilbert; 
22 Ala. 529; Taylor v. Kelly, 31 Ala. 59; Dunlap v. Robinson, 
28 Ala. 100; Hughes v. Hughes, 31 Ala. 520.—Blakey’s Heirs v. 
gD MP POP ET PEEL TECTIA Eee ee eae 
4. Burden of proof as to testator’s capacity — When the probate of 
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a willis contested on the ground of the insanity or mental in- 
capacity of the testator, it is not incumbent on the proponent, A 
in making up the issues, to affirm that the testator was of sound 
mind ; nor is the onus on him of proving sanity.—Stubbs v. 
SEOs site 6s Cre bald in chic we CH On ACER EN STU IE vids 688 555 
5. What constitutes undue influence—A legal presumption of undue 
influence does not arise from the facts, that the testator was a 
man of weak mind, and addicted to drinking ; that he was “ nigh 
unto death” when the will was executed; that he was sur- 
rounded by the persons who were principally benefitted 
by the will, while none of his own relations were about 
him, and that the provisions of the well were unnatural ; 
although the jury may not be prohibited from inferring undue 
influence from those circumstances.—Pool’s Heirs v. Pool’s Ex’r, 145 
6. Relevancy of evidence to prove undue influence or insanity.—The 
fact that the testator, several months after the execution of his 
will, executed a deed conveying all his property to a trustee, 
to be managed and controlled for him, and that this was done, 
at the instance of his friends, for the purpose of placing him 
in an advantageous position to contest the validity of a con- 
tract which he had previously made, is relevant evidence for 
the contestants, as affecting the question of the testator’s men- 
tal capacity and susceptibility of influence from others.—Stubbs 
v. Houston..... Sip bine Anon bony os Ceth eC orR Me iNeed ob oes 555 
7. Same.—Whether a will is natural,isa legitimate inquiry, when 
its validity is contested on the grounds of undue influence and 
insanity ; and, as affecting that question, the pecuniary circum- 
stances of the testator’s nephews, who, in the event of his in- 
testacy, would have been the distributees of his estate, are rele- 
vant and pertinent evidence...........ccceeecceccescctccees 555 
8. Same—tThe fact that the testator, after the execution of the 
paper propounded as his will, gave a mortgage to secure a 
debt not really due, is also competent evidence for the contest- 
ants,as bearing on the question of his intellectual condition 
ONd COPRUIEF) 65... 0.000 o'eweiee piv baedeseke ies nes reeds Die cs 555 
9. Relevancy of evidence affecting question of undue influence.— Where 
one of the issues is, whether the will propounded for probate 
was procured by undue influence; and evidence has been ad- 
duced showing that one of the slaves, whom the testator directed 
to’ be carried to a non-slaveholding State and there emancipated, 
making her one of his legatees, had influence over him, and a 
motive to exercise it in procuring such a will,—it is competent 
for the proponent to prove who was the reputed father of said 
slave, and that her reputed father had given the testator, on his 
removal to this State, fifteen or twenty likely negroes.—Pool’s 
Hotes +. Poole Bar... idiiisis vince icints ike tives O86 s vets s0ks 145 
10. When witness may give opinion as to testator’s sanity —A witness 
who had known the testator from childhood, and been intimate 
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with him, is competent to give his opinion as to the latter’s 
mental status generally, although he seldom saw him during the 
two or three months which immediately preceded the execution 
of the will—Stubbs v. Houston............... cece ee eeeees 555 
11. Parties to contested probate—In a contest before the probate 
court respecting the validity of a will, the proponent is the 
party plaintiff, and the contestants are the defendants; and the 
other heirs-at-law, or distributees, though notified of the pro- 
ceeding, are not parties to it, unless they come forward and 
make themselves parties.—Blakey’s Heirs v. Blakey’s Executrix, 611 
12. Competency of former proponent as witness for will—A person 
named executor in the will, who has formally renounced the ex- 
ecutorship, is a competent witness to sustain the will, although 
it is shown that he had once propounded the will for probate, 
but had dismissed his proceeding before the second application 
was made, and had not paid the costs................0.0. .. 611 
13. Competency of special administrator as witness for will—A special 
administrator of the estate is a competent witness for the pro- 
ponent of a will, (Code, 3 2302,) although a decree admitting the 
will to probate would have the effeet of placing him in a state 
of security against some of his official acts................4. 611 
14. Admissibility of proponent’s declarations as evidence against will. 
The declarations of the proponent, he not being the sole lega- 
tee, are not competent evidence to defeat the probate of a will, 
when all the other legatees are neither contesting parties, nor 
consent to the admission of the declarations.............+... 61] 
15. Implied revocation of will—The subsequent execution by the 
testator of a mortgage on a part of his property, does not oper- 
ate an implied revocation of his will, (Code, 3 1603,) although 
such mortgage was procured by the sole beneficiary under the 
will, and was executed by the testator, under the belief that the 
will was invalid, and with the intention that it should revoke, 
and be substituted for the will—Stubbs v. Houston.......... 555 
16. Probate of will, duly executed and attested, set aside on account of 
insufficiency of proof as to testator’s knowledge of contents—Where it 
appeared that the testator, several months before his death, when 
his health began to decline, executed a will, by which he be- 
queathed his entire estate to his mother, who was his sole heir- 
at-law and next of kin; that on the day before his death, being 
then very feeble and greatly prostrated by sickness, he executed 
another will, by which he gave a legacy to his uncle, the propo- 
nent, who was also his attending physician and guardian, and 
who had never made a settlement of his guardianship; that no 
person was present when the latter will was prepared, except 
the proponent and the attorney by whom it was written, the 
attorney having been sent for by the proponent; and that the 
testator had not been heard to express any dissatisfaction with 
the former will,—held, that the probate of the latter will was 
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properly set aside, because it was not affirmatively shown that 
the will embodied instructions given by the testator, or that he 
was made acquainted with its contents when he signed it. 
McCartney’s Ex’rs v. Bone and Wife...........ccecceceeeees 601 
17. Construction of will as to reversionary interest after widow's death. 
Where a testator directed “the remainder” of his estate, after 
payment of debts, to be equally divided among his wife and 
children ; bequeathing the interest of the widow to her during 
her life or widowhood ; authorizing his executors, by a codicil, 
to sell any of the real estate which they might deem advisable, 
and directing them to divide the proceeds of sale according to | 
the main body of the will,—he/d, that the testator died intestate 
as to the reversionary interest in that part of the real estate 
which was allotted to the widow during life or widowhood, and 
that the executors had no authority to sell it after her death. 
Johnson's Adin’r v.Johnson.........eeeeeeeees a oi 6a arb oh ois 284 


WITNESS. 

1. Competencu of defendant as witness for co-defendant.—Under sec- 
tion 2288 of the Code, a defendant against whom there is no 
evidence is a competent witness for a co-defendant.—Rabby & 
Carr Oy 6a 5.55 55 6s Bes RE io ca tile er cesivicanewecas ave 

2. Competency of assignor as witness for assignee—When the as- 
signee of a promissory note is the defendant in an action, and 
seeks to establish it as a set-off, he may render his assignor a 
competent witness for him, to prove the time when the assign- 
ment was made, by releasing him from all liability on account 
of the note: section 2290 of the Code does not apply to such a 
case.—Grayson V. Glover.........cccccccsecccccccecccceces 

3. Competency of person of mixed blood as witness——A person whose 
great-grandmother was the daughter of a mulatto, by a negress, 
is not a competent witness against a white person, (Code, 3 2276,) 
although his father, maternal grandfather and great-grandfather 
were white men.—Dupree v. The State.............0eeeeeees 

4. Competency of former proponent as witness for will_—A person 
named executor in the will, who has formally renounced his ex- 
ecutorship, is a competent witness to sustain the will, although 
it is shown that he had once propounded the will for probate, 
but had dismissed his proceeding before the second application 
was made, and had not paid the costs—Blakey’s Heirs v. 
Blakey's Bueowtriz. . 0... ccs cscicccccccccesvccecsccvceces 

5. Competency of special administrator as witness for will—A special 
administrator of the estate is a competent witness for the pro- 
ponent of a will, (Code, g 2302,) although a decree admitting the 
will to probate would have the effect of placing him in a state 
of security against some of his official acts.............+4++- 

6. Competency of surety as witness for principal.—The surety of an 
administrator is not a competent witness for his principal, on 
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final settlement of the latter’s accounts, (Code, 3 2302,) to prove 
an item of credit.—Henderson v. Simmons.................-- 291 


7. Competency-of agent as witness for principal._—tIn an action ona 
note given for the hire of a slave, by an assignee against the 
maker ; the defense being that the owner agreed to sell the 
slave to the defendant at the expiration of the term, for a stipu- 
lated sum including the hire, but afterwards failed and refused 
to comply with said agreement; an agent, whom the defendant 
employed to procure the slave for him, and who took a bill of 
sale in his own name, is a competent witness for the plaintiff, 
although an action of detinue is pending against him, at the 
suit of the defendant, for the recovery of the slave.—Nesbitt v. 
PUTS I 6S 6 55 a oie 6 as sien So wR Swe seeed 

8. Competency of witness to testify to character—A person who is 
acquainted with the prisoner’s character, and who has known 
him for eight or. ten years, is competent to testify to his char- 
acter, although he may have resided more than twenty miles 
distant from the prisoner’s residence.—Dupree v. The State... 380 

9. Cross examination of witness.—A witness may be asked, on cross 
examination, “if he was not then under the influence of ardent 
spirits.”—-Pool’s Heirs v. Pool’s Ex’r.... 1.2... .ceeeeeeeees 

10. Mode of impeaching witness—The testimony of a witness on 
immaterial points cannot be contradicted for the purpose of 
impeaching him.—Blakey’s Heirs v. Blakey’s Executrix....... 611 

11. Same.—A witness cannot be interrogated about an immaterial 
matter for the purpose of laying a predicate to impeach or con- 
tradict him.—Rosenbaum v. The State.................00008- 354 

12. When witness may testify to ignorance of fact.— Where the situ- 
ation of a witness was such that, if a certain fact had existed, 
he would probably have known it, his want of knowledge is 
some evidence (though slight) that it did not exist; and he will 
be allowed to testify, in such case, that if the fact existed, he 
did not know it.—Blakey’s Heirs v. Blakey’s Executrix........ 611 
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